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SAMUEL J. TILDEN AS A LAWYER. 


By A. Oakey HALL. 


“ Who to party gave up what was meant for mankind.” — GOLDsMITH’s Xeéaliation. 





HE name and fame of Samuel Jones | served as lieutenant-governor of the colony 
of New Haven. The second generation of 


| Tilden have entered biography and | 
Tildens removed from Scituate, Mass., to 


history mainly as of the politician and states- 
man. Even many lawyers of the older gen- | Lebanon, Conn., and its descendants became 


eration scarcely think of him as having once | revolutionary patriots. Mr. Tilden’s grand- 
been a very distinguished member of the | father finally became a farmer across the 
New York Bar. This presents an opposite | boundary line separating Connecticut and 
view to that presented by the career of | New York, in a newsettlement that he named, 
Henry Erskine, who is best remembered | in memory of the old homestead, New Leb- 
as a King’s Counsel and Lord Chancellor, | anon. There Samuel Jones was born in the 
but hardly ever referred to as once an | closing year of our naval war with Great 
M.P., and a vigorous party man in days | Britain; and there he spent sixteen years of 
when partisan asperities and conflicts were | boyhood. Among his playmates was Prince 
notable. Mr. John Bigelow, in his volumes | John Van Buren, his elder by a few years, 
presenting the literary and political career | the Tilden and Van Buren family being 
of Mr. Tilden, whose life-friend and exec- | neighbors. Like the last named he attended 
utor he was, presents in his preface: this | the Kinderhook Academy, and matriculated 
apology: “It is with extreme regret that I | later at Yale College; but not to become its 
find myself constrained to put these vol- | alumnus in company with such classmates 
umes to press without including in them a | as Messrs. Evarts and Edwards Pierpont, each 
memorial of Mr. Tilden’s strictly profes- | becoming federal attorney-generals, and the 
sional career.” Those paragraphs serve to | after Chief-Justice Waite. Young Tilden 
show that in the opinion of the editor he | transferred his collegiate allegiance to the 
regarded his friend and testator as the Am- | New York City University, and attended law 
erican people came to regard him, more in | lectures therein. From law school he passed 
his aspect as statesman than as lawyer. Be | into the law office of John W. Edmonds, his 
it the province of the GREEN BAG, then, | father’s friend, who during subsequent years 
to commemorate Mr. Tilden in the latter | was a Supreme Court judge and reporter of 
capacity. cases. That preceptor always bore testi- 
He was of English and Puritan ancestry. | mony to his pupil’s deep draughts at the 
His great-great grandfather emigrated to | legal Pierian springs. The year 1841 dated 
Massachusetts only three years later than | Mr. Tilden’s admission to the bar, and he 
the famous debarkation at Plymouth Rock. | opened an office in Pine Street, and also pol- ‘ 
On his mother’s side his great grandfather | itically allied himself with Tammany Hall, in 
was William Jones—a Welshman—who | which he made campaign speeches, and ob- 
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tained acquaintanceships that led to client- 
age. He was soon accepted as a specialist 
in municipal law; and city contractors gave 
him lucrative business. Like many another 
young lawyer, in the fourth year of his novi- 
tiate at the bar, he entered the lower house 
of the Legislature, in which body his legal 
attainments secured him an appointment 
upon the Judiciary Committee, and many of 
its reports still on file in the State library 
vindicate this. While an Assemblyman 
he was recalled to New York to fulfil a re- 
tainer he had received from the then cor- 
poration counsel to defend the city in an 
action brought by a contractor to recover a 
claim for constructing a sewer,—a claim 
regarded as fraudulent. Having already 
won suits for contractors, he was regarded 
as acquainted with their ways and perhaps 


subterfuges. It had been an academic tradi- 


tion that Mr. Tilden exhibited remarkable | 


qualities as a mathematician. He had al- 
ready proved these in suits wherein calcula- 
tions about excavations, work per measure 
and supplies by superficies, had become nec- 


essary. His power of such calculation and 


his patience of investigation — that became | 
| dence that votes credited to Mr. Flagg be- 
| longed to Giles. 


throughout life his marked characteristic 
and so invaluable to the lawyer —served to 
expose the fraudulent claims of the contrac- 
tor, and he won his defense for the city by 
occasioning a large reduction of the bills. 


Returning to the Assembly, he engaged in | 
| were obtained through that forte. 
| tion tallies of his client had been purloined. 


marshalling a bill for a Constitutional Con- 
vention, whereof in the following year he 
became a delegate, and once more demon- 
strated legal ability, especially as a draughts- 
man of amendments. Conveyancing, as is 


well known, is regarded at the English bar | 


as a necessary adjunct to professional suc- 
cess; and in that branch of jurisprudence 
Mr. Tilden became proficient and noted for 
great accuracy. His professional fame had 
so increased throughout the State by 1855 
that a section of the Democratic party nom- 
inated him for attorney-general. He shared 
the defeat of all other like candidates by 





| cal demonstration into play. 





the new Know-Nothing or Native American 
party. He was never fortunate in profes- 
sional candidature; for a few years later, 
when nominated for counsel to the corpora- 
tion of the City of New York, he was again 
unsuccessful. Each choice, however, dis- 
tinctly showed high popular estimation of his 
legal ability. 

This in growth he first displayed to wide 
public notice by his efforts in a famous guo 
warranto procedure in 1856, in which Mr. 
Tilden’s remarkable mathematical training 
again showed to advantage, and brought 
success. He had now formed a partnership 
with a shrewd young lawyer named Andrew 
H. Green, who had already made intellectual 
mark in the educational government of the 
city. The firm were retained by Azariah 
C. Flagg, who claimed to have been elected 
city comptroller. So did his competitor, 
named Giles. The former had been State 
comptroller, and was a Reform candidate in 
the municipal canvass. He was declared 
elected by a majority less than two hundred, 
and by a final return of only one election 
district. The Giles supporters brought guo 
warranto, and apparently had sworn evi- 


Mr. Tilden could only 
oppose perjury and forgery, as he claimed 
the Giles case to be, by bringing mathemati- 
Oddly enough 
all Mr. Tilden’s great professional victories 
The elec- 


He devoted with Mr. Green, who possessed 
a like mathematical knack that later in life 
proved of great use to himself and the pub- 
lic, two entire nights towards analyzing the 
Giles figures, and finally hit upon a process 
of reconstructing the missing tallies. His 
governing mathematical principle in the case 
was, inasmuch as twelve names appeared upon 
the one regular party ballot, that wherever 
any one candidate upon it had a vote, eleven 
others should have the same vote. Seizing 
that idea, he went through all the combina- 
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tions, eighty-four in number, so as to com- 
pletely reproduce the purloined tallies. In 
summing up to the jury, he claimed to have 
given a mathematical demonstration that the 
relator’s case was constructed upon forgery. 
The jury within a quarter-hour of retiring 
gave verdict for Mr. Flagg. Popular sym- 


pathy and the press were on his side, and. 


Mr. Tilden’s professional victory remained 
for a long time a ruling topic. Clients re- 
newedly besieged his office. 

Two years later he was retained in an ad- 
ministration probate case by the heirs of a 
Dr. Burdell, who had been murdered, as’ was 
afterwards clearly demonstrated, by a physi- 
cian employed for that purpose by Dr. Bur- 
dell’s landlady, a Mrs. Cunningham, on a 
promise to divide the slain doctor’s estate 
with the principal felon. She, as accessory 
to the crime, confessed, as a fact for the first 
time known, while a coroner’ inquest pro- 
ceeded, that she was the widow of Burdell 
through a secret marriage, and was then 
enceinte by him. She was tried and acquitted 
mainly upon the testimony of the physician 
who did the deed; for at that time the lat- 
ter was unsuspected. As claimant widow 
she endeavored to administrate upon the 
estate of Dr. Burdell. Affirmative testi- 
mony of the officiating minister, the mar- 
riage certificate, and evidence of Mrs. Cun- 
ningham’s daughter — of light character by 
the way—and the clergyman’s servants, 
seemed at first invincible. Mr. Tilden’s 
idea was, ‘“‘ Yes, there was a ceremony, but 
Dr. Burdell was personated, the clergyman 
and he being strangers, and the latter had 
not even seen the former in his coffin; nor 
was a photograph of the alleged bridegroom 
in existence to exhibit for identification to 
the clergyman. Mr. Tilden, in contesting 
the claims of the alleged widow, made what 
can be best described as a concordance of 
every fact which her counsel brought for- 
ward; he relied upon the affinity of what 
seemed truth, and traced other lines of testi- 
mony back into the complicated and per- 





plexed phases of fabrication, fairly ravelling 
the threads of falsehood and pretences. With 
great patience he traced the alleged bride- 
groom into a town two hundred miles from 
New York (the place of alleged marriage), 
on the day before the ceremony, and showed 
him in still another place at the very time it 
was being performed. Mr. Tilden won deci- 
sion for his clients from the probate judge, 
whose findings, with a full detail of all the 
romantic facts, can be found by the curious 
in the third volume of Bradford’s Surro- 
gate reports—that of themselves abound 
throughout in legal romance. The result 
was intensified in public interest when in the 
following year Mrs. Cunningham-Burdell 
went through the farce of childbirth with a 
two-day-old baby borrowed from a mater- 
nity hospital. The trick of thus producing 
an heir was however exposed by the treach- 
ery of her accomplice doctor, who discovered ° 
that his share of estate had gone through her 
probate failure. He subsequently committed 
suicide after flight to South America. The 
attorney-general who had beaten Mr. Tilden 
at the polls shamefully mismanaged the case 
of murder against the woman who instigated 
the crime. Had Mr. Tilden been elected, 
he would have prosecuted instead, and 
doubtless by his legal acumen have procured 
conviction. 

Mr. Tilden’s legal fame brought to him 
as clientage large corporate interests, and 
especially those connected with railway en- 
terprises. He had in the opinion of Wall 
Street clients shown skill as a financier. 
Corporations detected his capacity for con- 
centrated labor, and his faith in the mathe- 
matical consistency of truths; and this de- 
tection made him sought after as standing 
counsel to these. From 1858 to 1875, at 
least half of the great railway corporations 
operating north of the Ohio and between 
the Hudson and Missouri Rivers at some 
time employed his professional acumen and 
activity. He mastered all questions which 
could arise in the organization, administra- 
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tion, and financial management of railways ; 
and he came to thoroughly comprehend their 
history and requirements. He knew how to 
avoid a wasteful litigation whenever railroads 
came within purview of an examination of 
their chartered rights or liabilities. His 
professional fame reached even to London, 
where European creditors and debenture 
holders of the Erie Railroad once invited him 
to act legally in their behalf. By reason of 
complications in other clientary directions 
he was obliged to decline the enormous fee 
that they proffered. 

Another great law case in which he suc- 
cessfully brought to bear for clients his 
mathematical precision and algebraic facil- 


ity in reaching unknown quantities amid | 
confusing complications wherein supposi- | 
tion only could lead towards developments | 
of facts, was the suit in the Supreme Court | 


of New York in 1858, brought by the Dela-:« 
ware and Hudson Canal Company against 


the Pennsylvania Coal Company, the defend- | 
The claim was | 
| trusts of his will establishing a great library 


ant retaining Mr. Tilden. 
for extra tolls consequent upon an enlarge- 


ment of plaintiff’s canal, and thereby claimed | 
to benefit the contract for tolls, that was | 


entered into before the improvement. Nearly 
a million dollars were at stake. 


during ten years of contract, and contrasted 
the percentage of time consumed in trans- 


portation over the old or the new canal, and | 
demonstrated that by the enlargement in | 


question his client’s disbursements for trans- 


portation were enhanced, and therefore they | 
“Those tables shall be | 
To which | 


had suffered loss. 
answered,” cried his opponents. 
Mr. Tilden, who possessed a slyness of humor 
for which he never received due credit, replied 


with an anecdote to this effect: the famous | 
John Randolph of Roanoke having made a | 


speech in Congress, was complimented for 


it by a constituent who remarked, “ Your | 


argument has never been answered.” ‘“ An- 
swered, sir,” the eccentric piped in his shrill 
voice, ‘“‘it was not made to be answered.” 





Mr. Tilden | 
tabulated all the trips on plaintiff’s canal | 





| So with these tables, added Mr. Tilden, ‘I 


did not construct them to be answered. 
They cannot be confuted, for they are made 
according to the best process of scientific 
analysis, and step by step are proved from 
the records of the plaintiff, and have been 
introduced in strict conformity to the rules 
of evidence.” Mr. Tilden’s mathematics 
again won a victory for. his clients, whose 
books show a payment to him of a fee of 
fifty thousand dollars. 

At one time his capacity to deal with cor- 
porate clients, — whose fees accumulated the 
large’ fortune he left after excellent invest- 
ments, — was only limited by his physical 
ability. 

At another period he was called upon to 
argue a case involving the whole doctrine 
of trusts, either comprised under English 
chancery law or under the modifications 
thereof in the peculiar New York Revised 
Statutes. His brief is indeed a treatise on 
the subject, which increased the surprise of 
his fellow-members of the Bar, when the 


for the City of New York were, on a contest, 
declared invalid, some years after his decease, 
by a majority in the Court of Appeals. 
Some of his political enemies said — and 
not very amiably—‘ He could not have 
been a great lawyer, for his will was broken 
on purely legal grounds.” So was the will 
of Lord Chancellor Westbury, and not even 
Lord Campbell, had he been alive to add 
another biography to his marvelous “ Lives 
of the Chancellors,” would have been bold 
enough to allege that Lord Westbury was 
not an eminent jurist. 

Mr. Tilden, before writing an opinion for 
clients or previous to preparing for a trial or 
an argument, invariably first mentally tried 
the opinion or case against himself, ex- 
amining how his views could be combated. 
An excellent method and worthy of adop- 
tion by all lawyers. As Abraham Lincoln 
once said, ‘“‘ How can an engineer testify to 
the safety of a bridge unless, before it is 
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used, he shall attempt to prove its unsound- 
ness?” 

Of Mr. Tilden could be quoted the line: 
‘“T am no orator as Brutus is”; but cer- 
tainly a succeeding line, “I only speak right 
on,” can be appropriately quoted for appli- 
cation. He was an impressive speaker, be- 
cause earnest and imbued with convictions ; 
but he did not possess graces of oratory. 
He was deficient in fancy and imagination, 
and in what dramatic critics of actors style 
He therefore was not so successful 
In the use of 
rhetoric he hammered on anvils, rather than 
employing the paraphernalia of gold-beat- 
ers. He was ever a stickler for the ethics of 
his profession, and such was his passion for 
the supremacy of legal principles that he 
would often, to promote justice, serve with- 
out fee or hope of reward, and accepted 
employment only when he was persuaded 
of the justice and morality of the side for 


color. 
with juries as with judges. 


which he was engaged. 
will be appropriate to quote a communica- 
tion by Judge Sinnott of New York: — 


‘¢T entered Governor Tilden’s office in 1857, 


and continued there until he retired from prac- | 


tice. I was admitted to the bar in 1859, and 
from that time forward, and even from before 
that time, had a very intimate knowledge of all 
his business, both professional and private. I do 


| 


Upon this topic it | 





not believe there is any lawyer of prominence in | 
this country who has given more professional | 


services gratuitously than he did. He was a man 


careless of charging for any short service or ad- | 


vice, and I have known clients for years to come 
in almost daily and take up perhaps an hour at a 
time on matters where his advice saved them 
large sums of money, without his making any 
charge whatever. 
ernor Tilden’s office, from 1857 to 1872, did he 
ever make a charge where he had not rendered 
a substantial, continued, and important service, 
and in no case did he make a charge where the 
benefit accruing to his clients would not have 
justified a higher charge according to the ac- 
cepted scale of prices in this city for similar ser- 


In no case, occurring in Gov- | 





vices. I have never known, in all that time, a single | 


iustance in which a client paid his bill unwillingly, 
or was otherwise than entirely satisfied, and even 
thankful. And no such case could have occurred 
without my knowledge. He never took a case 
on speculation nor for a contingent fee, and 
never until it had been first examined with a view 
to discover whether the person applying to him 
had nof only the merits in law, but the equity on 
his side. He always manifested extreme consci- 
entiousness and sensitiveness in regard to accept- 
ing any professional employment where his polit- 
ical position or influence could possibly affect 
the course of justice. I have never known him 
to appear before a public officer or a legislative 
or municipal body to advance any private inter- 
est, or to assert any private claim. Not only 
that, but I have never known him to advise in 
such a case, no matter how privately or indirectly. 
He could have made a fortune from that class of 
business alone if he had been willing to enter 
into it. Finally, I say, as one knowing what he ~ 
says, that Governor Tilden has never, since I 
have known him, been interested, directly or in- 
directly, nearly or remotely, professionally in any 
job.” 


When the Civil War seemed imminent, 
Mr. Tilden, giving an opinion to some bank- 
ing clients, wrote strongly as a lawyer, as 
a politician, that nullification and secession 
found no color of claim in the constitution ; 
and that coercion to preserve the Union 
was entirely justified by due construction of 
that instrument. And in his opinion he be- 
lieved that any war struggle would be a 
prolonged one. 
publicly disagreed with the early moder- 
ate call for Northern troops, and believed 
President Lincoln should have summoned 
half a million volunteers. During the war 
he as a lawyer joined in legal opinion with 
Messrs. Vallandigham, David Dudley Field 
and Garfield (who successfully argued the 
famous Milligan Indiana case before the Fed- 
eral Supreme Court), that the maxim zzter 
arma silent leges did not apply in peaceful 
territory outside of martial territory, and that 
the trial of civilians by courts martial in 
Northern states was unconstitutional. He 


About the same time he 





54 


The Green Bag. 





was often summoned to Washington for 
consultation with Secretary Stanton, who 
held a high opinion of Mr. Tilden’s legal 
attainments, as can be testified to by that 
veteran of still youthful feeling, Charles A. 
Dana, long an assistant secretary of war, and 
to whose cool, conservative judgment the 
impetuous Stanton, his chief, owed much: 
as some day, a historian of the period, con- 
ning documents on file at the National Capi- 
tal, must strongly testify. Mr. Tilden is on 
record as early advising, as an amicus curiae 
as it were, the return to freedom of Messrs. 
Slidell and Mason, because illegally captured 
and restrained. He also joined Charles 
O’Conor and George Shea (counsel for cap- 
tured Jefferson Davis) in opinion that only 
the civil arm (as in the case of Aaron 
Burr), and not the military arm, could legally 
deal a blow for his treason, if such a blow 
were deemed politic under all circumstances. 

When Horatio Seymour became governor 
of New York during the war, he frequently 
consulted with Mr. Tilden on legal matters, 
and particularly so during the draft riots of 
1863. For the half-dozen years that fol- 
lowed the closing of the civil contest, Mr. 
Tilden closely pursued his professional 
avocations, in which he then simply refused 
more retainers than he accepted. When 
taxed for his income, although believing 
that it was an unconstitutional measure both 
in plan and details, he made a return purely 
out of patriotic motives. The fiscal authori- 
ties contravening his return, saw fit to initiate 
legal procedures, and then he declared his 
intention of now raising the constitutional 
objection. Upon this becoming known to 
the Washington Treasury, it did not from 
politic motives press the suit, because it was 
not deemed advisable to court his legal skill 
and assiduity in raising and considering the 
question of constitutionality that the Ad- 
ministration had always avoided discussing. 
It is known that he prepared an elaborate 
brief against the constitutionality of any 
direct income tax, which doubtless may 





again be used by counsel who are preparing 
to raise the same question regarding the 
pending income tax. 

Between the years 1871 and 1874 Mr. 
Tilden’s time was mainly occupied by legal 
efforts in connection with Charles O’Conor 
and Wheeler H. Peckham,— who recently 
failed of confirmation after enjoying the legal 
honor of selection by the President as suc- 
cessor to Justice Blatchford on the Supreme 
Court Bench, — against persons charged 
by the municipal government of New York 
City with peculations from, and frauds upon, 
the local treasury. His mathematical abil- 
ity again came successfully in play; and 
having been afforded access to certain bank 
accounts of those who were implicated, he 


.was able to trace home to them by ingeni- 


ous manipulation of figures obtained from 
deposit tickets and cheques, large sums of 
money. There were many civil suits for the 
repossession of the misgotten sums, upon 
one of which he made an appellate argu- 
ment that bristled with apt citations which 
exhibited his habitual patience of research 
and his aptness of illustrating the old saying 
about a cited case: ‘It stands on all fours.” 
His legal exertions in this behalf were given 
without fees and purely from regard to pub- 
lic benefit. But his reward came in an elec- 
tion to the office of governor, in which post 
again from time to time his legal abilities 
came into play towards exposing abuses of 
government and defining legal action. His 
knowledge of jurisprudence permeated all 
of his executive documents, showing conclu- 
sively, as in the instances of Wirt, Webster, 
Sumner, and Conkling, that statesmanship 
need not dim the light of legal science. 
With Mr. Tilden’s race for the Presidency 
contemporaneous history has made every 
one more or less familiar; and this article 
aims to deal only with the legal incidents of 
that event. The first of these occurred 
when the strife between him and his antag- 
onist reposed in a balance that required 
the weight of only that one vote which had 





Samuel J. Tilden as a Lawyer. 


55 





once elected Marcus Morton governor of 
the Bay State. 

Mr. Tilden, when the proposition was 
mooted — upon violent protestations of elec- 
toral frauds in three states preferred by his 
political supporters —that the famous elec- 
toral commission be appointed to declare 
result, prepared an opinion that, as to its con- 
clusions, however critics may agree or dis- 
agree, they will admit the learning and logi- 
cal force with which that opinion presented 
premises and illustrations. He combated 
strongly the constitutionality of Congress 
abdicating its powers of counting electoral 
votes and awarding them to an impromptu 
body born of occasion. He accompanied 
it with a remarkable table and notes as to 
the course pursued on each previous occa- 
sion in choice of President —a table that 
remains of great historic value. His politi- 





cal opponents retorted that he combated 
the commission because he wished to throw 
the election into the House of Representa- 
tives, in which his party held a majority by 
vote of states; yet whatever was the motive 
for the Tilden brief, its legal aptness de- 
stroyed the time-honored, but often inaccur- 
ate, saying, “ A lawyer in his own case has 
a fool for client.” During the discussion 
before the electoral commission Mr. Tilden 
filed an elaborate brief, afterwards pub- 
lished, regarding the Florida election, and 
discussing the oft-mooted legal question of 
the right to go behind certificates of elec- 
tion, and consult naked returns. All of Mr. 


Tilden’s notable briefs are installed on the 
shelves of the New York Law Institute; and 
each one indicates the extent and grasp of 
his legal attainments and adds to his en- 
during fame as lawyer. 
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LEGAL REMINISCENCES. 
IX. 


THE COMMON LAW AND THE CIVIL 


LAW : 


ENGLISH AND FRENCH SYSTEMS 


OF JURISPRUDENCE. 


By Hon. L. E. CuIrrenven. 


ONCE had an opportunity of contrast- 

ing the English common law with the 
civil law as it was then administered in 
France, which was both entertaining and 
instructive. The experience gave me a clear 
impression of the impartiality and solidity 
of the common law, as interpreted by Eng- 
lish judges, and it also gave me my first 
knowledge of some of the usages of the 
French courts of justice, which at the time 
appeared extraordinary. 

My client was a corporation, the owner of 
a patent upon a machine, which, after many 
years of trial, had gone into an extensive 
public use. The machine had been patented 
in the United States, Great Britain, 
France, and was manufactured and sold in 
all those countries. When the patent was 
about to expire in the United States, an ap- 
plication had been made for its extension 
for a further period of seven years. Al- 
though the extension had been opposed, I 


and 


was able to prove so strong a case of merit, 
that by having the machine operated in the 
presence of the commissioner of patents, we 
obtained a decision in our favor, and the 
patent here was duly extended. 


An application was then made for a pro- | 


longation of the British patent. This ap- 
plication was not advised by our experienced 
patent attorney in London, whose opinion 
was, that the utility of the invention would 
be affirmed, but that the English judges 
would decide that the 
liberally rewarded by his profits during the 
original term for which the patent was 
granted. 


However, the value of the patent for the | 
prolonged term of seven years was so great, | 


inventor had been | 


that the corporation decided to make the ap- 
plication, though without much hope of suc- 
cess. I was so familiar with the history of the 
invention, that I was requested to visit Lon- 
don, and give to the attorney and counsel 
there such assistance as I could in the pre- 
sentation of our application. 

The case was thorougly prepared. The 
value of the invention to the people of Great 
Britain was conclusively proved. The point 
of difficulty was the profits already made. 
Former decisions of the tribunal indicated 
that if we did not present a plain and full 
statement of the profits which could not be 
justly criticised, the Judicial Committee of 
the Privy Council, before whom the appli- 
cation was pending, would reject it. We, 
therefore, under the direction of an expert 
accountant, prepared such a statement. 

Our junior counsel was the now celebrated 
Mr. Webster, then just coming into public 
notice as a painstaking advocate, much 
esteemed by the judges. He had mastered 
every detail of our case. Our leader was 
then probably the most powerful advocate 
at the English bar. He was a man of pro- 
found scientific research and thought, the 
author of one of the great intellectual suc- 
cesses of the century — his treatise on ‘‘ The 
Correlation of the Physical Forces,” or the 


| convertibility of heat, light, and force into 


each other. He was at that time (1868) 
the head of the patent-law bar, and within 
a few days after our trial was elevated to 
the bench, where he still lives to administer 
justice with honor to Great Britain and the 


| name of SIR WILLIAM GROVE. 


Our patent was upon a revolving hook, 
scarcely larger than a dime, which was so 
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constructed that it performed a most effi- 
cient service, and involved extraordinary 
mechanical functions. Under the advice of 
Mr. Grove we had employed as a mechan- 
ical expert, a gentleman who was afterwards 
knighted and raised to higher honors in the 
scientific world by his inventions, and his 
influence in the use of life-saving appliances 
and the prevention of accidents in railway 
travel. I refer to the late Sir Frederick 
Bramwell. In our consultations, I was 
impressed with the clearness of his views 
and the simple and clear terms with which 
he expressed them to others, and I told 
him that, in my opinion, we had been most 
fortunate in securing his services. He re- 
plied that it was not yet certain that we had 
secured them, if his brother, Baron 
Bramwell, sat in the Privy Council, when 
our case was heard, he would not appear as 
a witness, as he never did so in a case to be 
decided in whole or in part by his brother! 
His brother did not sit, and Sir Frederick 
was called by our counsel. The respect 
shown to his opinion by all the judges was 


for 


an instructive illustration of the value of the | 


evidence of an expert who was loyal to 
principles rather than parties. Sir Frederick 
appeared to have the confidence of all the 
judges, and his opinion on mechanical ques- 
tions was decisive. The following was an 
episode in his examination: — 

In illustrating the functions of the hook, 
Sir Frederick said that it was fixed to the 
end of the shaft, that the point of the hook 
entered a loop, and travelled forward as the 
hook revolved until the stitch was made. 

“You state an impossibility!” exclaimed 
Lord Justice James, who seized his umbrella, 
the handle of which was a hook, and formed 
a loop with his handkerchief, into which he 
thrust it. ‘ Now,” he continued, ‘do you 
not see that if this loop kept travelling for- 
ward, it would wind the thread upon the 
shaft, and it could never get out of the 
loop?” 

« And still, I insist that this hook does 








get out of the loop, and form, not only one 
stitch, but two or three thousand stitches in 
a minute without failure,” said Sir Frederick, 
“and I will make your lordship see and 
admit it.” 

“Then you will make me admit a me- 
chanical impossibility,” said the judge. 
“Proceed; you act as if you believed what 
you assert.” 

“T think your lordship was born in a 
country of windmills,” said Sir Frederick. 
“You know they are constructed with a 
revolving top, through one side of which 
there is an opening for a door. 
that door opens to the north. You are tra- 
velling directly:south. You enter the door. 
While you are crossing the structure, the 
top makes a half revolution; the door now 
opens to the south. You have not halted, 
you have walked in a straight line, and now 
you walk out and continue your journey. 
This hook performs a corresponding func- 
tion, and in this consists its 
novelty.” 

We made excellent progress, and 


Suppose 


ingenious 


had 
everything our own way until we came to 
the showing of profits. Lord Justice James 
looked at the footing which showed a bal- 
ance of some thirty thousand pounds. 

‘“‘ Thirty thousand pounds!” he exclaimed, 
“That is large pay for so small a hook.” I 
saw that our case was gone. Mr. Grove 
made a powerful argument in which he 
showed that the simplicity of our machine 
made it the greatest boon ever conferred 
upon the poor sempstress; but his words 
fell upon unwilling ears. Mr. Webster added 
a few observations, and the curtain fell, which 
separated the bench from the audience. 

And the same curtain fell upon our case. 
When it was raised a few minutes later, Lord 
Justice James observed “ that their lordships 
did not care to trouble the counsel for the 
opponents to make any reply. The origin- 
ality and value of the invention were clearly 
proved, and the petitioners deserved the 
commendation of the court for the full and 
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fair presentation of the accounts. But it 
was not the practise of Her Majesty to grant 
any prolongation where the inventor had 
‘been adequately rewarded during the life of 
the patent. Their lordships were of opinion 
that in this case the inventor had been ade- 
quately and generously rewarded. Their 
lordships would therefore humbly advise Her 
Majesty to dismiss the petition with costs, 
which their lordships fixed at five hundred 
pounds.” 

This. defeat was a disappointment to the 
petitioners, but I could not say that it was 
undeserved. The whole course of the trial 


impressed me as a fine exhibition of judicial 
dignity and impartiality, and. in subsequent 
interviews with our counsel, I learned that 
they concurred with me in the opinion that 
the judgment was a just and proper one. 


My client was the owner of a trade-mark. 
It had created the trade-mark and the manu- 
factured article to which it was affixed. 
Upon principles of law professed to be rec- 
ognized among all commercial nations, this 
trade-mark was property. It had been pirated 
in France in the most outrageous manner 


for no other purpose than to enable the pi- | 


rates to impose upon the public a worthless 
imitation as a genuine article of great utility, 
exclusively manufactured by its owners. 

It was not at that time known to me as it 
is now that in France no action upon a pat- 
ent or to protect a trade-mark was ever 
decided in favor of a foreigner against a 
Frenchman. My client consulted an Eng- 
lish solicitor who resided in Paris, who pre- 
pared his case with great labor and corres- 
ponding expense. He showed by the 
records that our client’s right to the exclu- 
sive use of the trade-mark had been estab- 
lished by judicial decisions in the United 
States, in England, and in Scotland, — that 
its ownership was acquiesced in every- 
where save in France, where it was pirated 
for the sole purpose of imposing an inferior 
article on the public as genuine. Counsel 





of celebrity at the Paris bar were then con- 
sulted whose opinion was clear that such a 
transaction was prohibited by the code, and 
could be restrained by legal proceedings. 
These had been begun; the trial of the case 
was approaching; I went to Paris to render 
such assistance as I could in its preparation. 

A consultation with the avocat was neces- 
sary. In this country, if a suitor wants a 
consultation with his lawyer, he goes to his 
office and has it. Notsoin Paris. Itisa 
difficult thing to get, and is to be had only 
in one and the time-honored way. 

There was then, and I suppose still is, in 
France, a fifth wheel to the carriage of civil 
justice, called an avoué. What he is used 
for I never could clearly ascertain. I did 
learn that he was expensive and _ indispens- 
able. As well as I could make it out, the 
attorneys and the avocats are not permitted 
to communicate with the judges except in 
court. There is no knowing what would 
happen if they should. If either wants any 
one of the many things always wanted 
in the progress of the cause, instead of 
going to the judge and asking for it, he 
must do as the party did in the poem, who 
“went and told the sexton, and the sexton 
tolled the bell.” The attorney must go and 
tell the avocat, who will go and tell the 


‘avout, who will go and tell the judge! 


And there is only one way for the client to 
get speech of his avocat. He must make 
his request to the attorney, who carries it 
to the avoué, and the avout? to the avocat, 


_ who appoints the consultation. 


After several days’ delay,’it was finally 
determined that there should be a consulta- 
tion at which I should be present. It took 
place at the chambers of the avocat. At 
the appointed hour I was driven to a house 
on one of the quais. I climbed the single 
stairway in a large apartment building to 
the cinguiéme ttage, in company with 
butchers’ meat and all manner of market 
supplies, meeting on their way down buckets 
of coal cinders, baskets of empty bottles, 
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and a miscellaneous assortment of bad odors 
and broken food on their way to the street. 
On the fifth floor there was the name of the 
avocat and a bell. As I touched the latter 
the door opened and disclosed a person of 
gigantic dimensions. He was fearfully and 
wonderfully adorned and ornamented. He 
evidently expected me, for he ushered me 
into an inner room, and made heroic efforts 
to announce my name. He failed. 

The attorney now came forward and pre- 
sented me to the avocat, who in turn pre- 
sented me to the president of the College of 
Avoués, a dignified gentleman, employed 
in our suit. The avocat set the example, 
and we were quickly in. consultation. My 
French halted fearfully, but I managed 
to make myself understood. The avocat 
had discovered a serious difficulty. How 
it was to be obviated he did not see, but 
there must be some way, and if necessary 
he would take the opinion of one of his 
eminent brethren, who made a specialty of 
trade-mark cases. I begged him to inform 
me of the nature of the difficulty. He said 
there was a special provision of the French 
code which limited the protection in France 
of the trade-marks of foreigners to citizens 
of countries in which the trade-marks of 
Frenchmen were reciprocally protected, and 
in our case there was no proof that the 
trade-marks of Frenchmen were protected in 
the United States. I replied that such an 
obstacle ought not to prove fatal, as the 
highest judicial tribunal of the United States 
had decided that a trade-mark was recog- 
nized as property upon the principles of 
commercial law, and that the trade-marks 
of aliens would be protected. in the United 
States in all cases, whether other countries 
protected them or not; and I assured them 
that the proof would be furnished by a vol- 
ume of the reports of that court in which 
the decision was officially reported. The 
volume, I said, must be in their libraries, 
to which they assented, and this difficulty 
seemed to be obviated. 





We then discussed the case. I was so 
familiar with it that in spite of my unaccus- 
tomed French, I made my views clear. The 
avocat was delighted. ‘There was only 
one thing to be done,” he said; “an early 
interview must be arranged with the judge, 
who would hear the case, and / must state 
my views to him in the same manner that I 
had in the consultation.” 

I thought I must have mistaken his 
meaning, but the avoué assented and said 
that he had no doubt that he could procure 
an invitation for me to breakfast with the 
judge. I am not easily shocked, but when 
I really appreciated all that was implied in 
their proposal, it was some time before I 
recovered my equilibrium. At length I 
spoke. ‘Are you gentlemen seriously pro- 
posing that I.should meet the judge who is 
to decide this case and discuss it with him 
in the absence of the adverse party and his 
counsel?” I asked. 

“ Certainly, and why not?” replied the 
avoué. “It is probable that our adversaries 
have had more than one interview with him. 
It is not only proper, but the interests of 
our client will be promoted by the dis- 
cussion.” 

“You will have to excuse me,” I said. 
“If a lawyer should attempt such an inter- 
view in the United States, he would be ex- 
pelled from the Bar, and would deserve the 
expulsion.” 

They did not seem to comprehend, nor 
pay much attention to my objection, but 
continued to converse on the subject. Soon 
after I took my leave, supposing that this 
matter was ended; but it was not— far 
from it. For, not many days afterwards, I re- 
ceived, through the secretary of our legation 
in Paris, a polite invitation to breakfast at the 
private apartment of one of the judges, on 
the following Saturday, with the usual request 
for a reply. As the proceeding was novel 
to me, I consulted Mr. Washburn, our 
minister, who advised me to accept the in- 
vitation, and be circumspect in my inter- 
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course, as the best way out of the difficulty. 
I did so, and kept the appointment. 

We had an excellent breakfast and much 
general conversation. As I did not refer to 
the suit, the judge himself introduced the 
subject. He had examined the papers, 
understood the questions which the case 
presented, and took the position of an ad- 
versary, prepared to controvert our right to 
maintain the action. I declined the discus- 
sion, explained how I was drawn into the 
situation, and my strong sense of its impro- 
priety. He rather ridiculed my views, and 
explained why such discussions were not 
regarded as improper. It was ‘the theory 
of the civil law,” he said, “that the judge 
should be able to decide an action in con- 
formity with right and justice after hearing 
all that the parties wished to say about it, and 
that there was no possibility that a judge 


should be improperly influenced, and that | 
there was sometimes an advantage in having | 


a party state his own case.” I still persisted 
that I should leave the argument of our case 
to the avocat, the conversation turned to 
other topics, and we had a pleasant interview. 


The observations of the judge explained 


why the judges received hearsay, everything | 


which the parties offered as evidence, with- 
out objection. It was the theory of the 
civil law that the judges would be able to 
separate the wheat from the chaff, and that 
irrelevant testimony could do no harm, as 
they would consider nothing which had not 
a legitimate bearing upon the issues. 

This theory was well enough, but the final 
decision in our case did not support it. The 
trial came on; our property in the trade- 
mark was substantially admitted —the in- 
feriority of the French counterfeit to the 
American machine was clearly proved. Our 
case seemed to be clear, but the judgment 
of the court was against the foreigner and in 
favor of the French pirate, or as the judges 
called him, the French ouvrier. 

There was a French patent upon one part 
of the machine protected by the trade-mark. 








The law of France for the protection of the 
French workmen required that patented 
machines must be manufactured in France. 
Our client had established a factory in Paris, 
in which many thousands of these machines 
had been made. The hook referred to was 
of an irregular and peculiar shape, which 
could not be well shown in a drawing. 
Under the advice of counsel, that it in- 
volved no violation of the French law, our 
client had imported one of these hooks 
through the Custom-House to serve as a 
pattern. As soon as another hook could be 
made, and within forty-eight hours, the im- 
ported hook was exported and sent to the 
United States. There was no doubt about 
its identity, or the fact of its exportation, 
but the French court decided that the bring- 
ing of this hook into France, and its use as 
a pattern, was such a violation of the law of 
France as forfeited not only the right to the 
trade-mark, but also all rights secured by 
the letters-patent; and that the French pi- 
rates could use the trade-mark, and impose 
a worthless manufacture as the genuine upon 
the French public with impunity. Our action . 
was therefore dismissed with costs, 

With this experience in French justice 
my client was satisfied; it never went after 
any more, and I have never since advised 
an American to attempt to enforce his pat- 
ent or trade-mark in France. This same ex- 
perience brought to my mind an incident in 
Charles Reade’s novel “ Hard Cash”: 

Captain Fullalove, the former master ofa 
merchant ship, had undertaken to educate 
and develop the intellect of a colored bro- 
ther named Vespasian. As they were pass- 
ing Westminster Hall, the captain pointed 
to the venerable pile, and observed to his 
pupil, ‘‘ There’s where you can buy British 
justice. It comes high, but it’s prime!” 

While I agree with Captain Fullalove, I 
might make a similar observation about 
the Palais de Justice, with an amendment: 
“There’s where you get French justice. 


'” 


It comes high, and it zs zot prime! 
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DETECTING HUMAN BLOOD.' 


“NOTHER safeguard has been thrown 
out against murder. Daniel Webster’s 
saying that “ murder will out” gathers more 
and more truth as time progresses. When 
he first made it, it was epigrammatic and 
effective, but it was inaccurate. It has been 
since time began less true that murder will 
out than it has been that burglary, or chicken 
stealing, or forgery will out. The mur- 
derer knows that the penalty of his crime is 
death. No man likes to pay that penalty. 
Every man will go to the most extravagant 
extreme to avoid paying it. When a man’s 
life instead of merely his liberty depends on 
carefully planning a crime beforehand and 
carefully hiding it afterward, he will make 
greater efforts toward both these ends than 
he would in any other circumstances. It is 
true that about as large a proportion of mur- 
der mysteries as of burglar mysteries are 
solved, but the proportion is not quite as 
large, and it should be remembered that the 
forces of law and order exert twenty times 
as much energy toward tracing a murderer 
as they do toward tracing a burglar. Jus- 
tice often miscarries for lack of proper sci- 
entific aid. 

In one case in a great American city the 
whole thing went wrong, and the accused 
man — of whose guilt scarcely any one had 
doubt — was not even indicted, because sci- 


ence had no means of differentiating be- | 


tween the blood of human beings and the 
blood of animals. It was clear that the man 
had had every opportunity for committing 
the crime, and indirect evidence of a motive 
for it existed, but when the matter was 
placed before the grand jury the only direct 
evidence that he had been concerned in it 
was his possession of a knife stained with 
blood. 
his and that it was he who had stained it 
with blood, but that it was the blood of a 


1 Edward Marshall, in the Galveston News. 





He acknowledged that the knife was 


pet dog, upon whose broken leg he proved 
that he had performed a rude operation, and 
although all the scientific knowledge in* the 
city was brought to bear upon the subject, 
not one learned man was found who was 
certain enough of his learning to swear the 
life of the accused away by testifying posi- 
tively that the blood was human and not 
animal. In fact, this point has been one 
which has baffled scientific criminology ever 
since criminology became scientific. The 
minds of the greatest scientists in the world 
have been devoted to this problem, but have 
always failed to find a solution for it. Rec- 
ords exist of cases in which this very point 
puzzled prosecutions as long as a century 
ago. It remained, in fact, for a New York 
scientist to make this discovery less than 
three weeks ago, and in this article is given 
positively the first hint of it which has been 
heard by the public. 

The scientist is Dr. Cyrus Edson. He 
is already famous as a sanitationist, and 
through this expert knowledge has risen to 
the high position of president of the New 
York State Board of Health and commis- 
sioner of health in New York City. He is 
an investigating scientist. His wide reputa- 
tion and his prominent public position have 
caused him to be frequently called as an ex- 
pert in murder cases. Often the value of 
his testimony has hung upon the differentia- 
tion between the blood of animals and the 
blood of man. Notwithstanding that he had 
made a deep study of the subject, and knew 
that a well-defined and important difference 
existed, his means of defining that difference 
in his own mind and before the eyes of a 


| jury was so delicate and so likely to be af- 
| fected even unto inaccuracy by outside and 


slight conditions, that he never felt justified 
in giving positive testimony on this point. 
He was in the same position as that in which 
other scientists have found themselves. He 
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was morally certain that his ideas were cor- 
rect, and knew that he could scientifically 
prove it, but still the basis of his reckoning 
was so narrow that he was unwilling to stand 
upon it when human life and liberty were at 
stake. 

In explaining Dr. Edson’s discovery, two 
things should be noted. First, the fact that 
it is as simple as the alphabet (at least one- 
third of the important discoveries have been), 
and, second, the formation and character of 
the blood must be fully understood. Blood 
is composed of watery elements and corpus- 
cles. A blood corpuscle is a bi-concave 
disk. Viewed from the side it seems a per- 
fect circle. Viewed on end it looks like a 
dumb-bell. The only difference in the blood 
of different creatures is in the size and shape 
of the corpuscles. 


is a small spot or nucleus. The blood of 
all birds and fowls is similar, but the corpus- 
cles are smaller. The blood of all animals, 
aside from birds, fishes, and reptiles, has 
smaller corpuscles without the nucleus. The 


presence of this nucleus has for many years | 


made it possible to throw out the blood of 
fishes and birds in murder cases. Not long 
ago a case attracting much attention was 
tried in England. The issue hung on the 
statement of the defense that the blood on 
a knife found in the possession of the pris- 
oner was that of a turkey. This was abun- 
dantly disproven, because of the absence of 
the central nucleus in the corpuscles. Mi- 
croscopic examination showed this plainly to 
the jury, and, as no claim had been made 
that the blood was that of any other animal, 
the argument was thrown out, and the man 
convicted and hanged. But no point exists 
by which it is equally possible to show the 
difference between the blood of a human 
being and the blood of a four-footed beast. 
It has been proven that a difference exists 
in the size of the blood corpuscles of all 
animals, including man. The corpuscles 
have been accurately measured by micro- 





The blood corpuscles of | 
a fish are large and flat, and in their centre | 





scopi¢ examination, and no doubt whatever 
exists as to the truth of these measurements. 
It has long been quite possible for a scien- 
tist to take the blood found on a prisoner’s 
person, and measure its corpuscles so ex- 
actly that the scientist would have no moral 
doubt in pronouncing them human or other- 
wise. But, as the figures following will 
show, the difference in measurements is so 
slight —a particle of dust, an unexpected 
refraction of light, the most minute optical 
illusion, might throw his calculations all awry 
— that no scientist has been willing to swear 
to the accuracy of his deductions on this 
basis. Here are his measurements: A blood 
corpuscle of a man has a diameter of 1-3200 
of an inch, the diameter of a dog’s blood is 
1-3570 of an inch, that of a mouse 1-3840 
of an inch, that of an ox 1-4580 of an inch, 
that of a sheep 1-5000, that of a goat 1-5200 
of an inch. 

A microscope will measure with fair ac- 
curacy to within 1-200000 of an inch, but 
as has been said, these measurements are so 
very delicate that a shade or the most min- 
ute difference in focus would derange and 
destroy their accuracy. For this reason 
they have not been useful in murder cases. 
Dr. Edson, in reflecting upon this subject 
not long ago, thought fantastically of the 
advantage that would accrue to justice if 
one could only enlarge these corpuscles so 
that a minute error in measurement would 
be less important. Suddenly, it occurred to 
him that by the very simplest method they 
might readily be enlarged, and it is because 
he thought of this simple method, and not 
because of any extraordinary learning in- 
volved in carrying it out, that he has made 
an important discovery. 

For many years it has been customary: in 
cases of forgery to throw the suspected sig- 
nature in enlarged form upon a screen with 
a magic-lantern. He saw at once that this 
might as readily be done with blood corpus- 
cles as with a forged signature. So he did 
it. First, he set about to measure 3,000 
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corpuscles of each kind of blood which 
seemed most likely to be brought into ques- 
tion in murder cases. He found the diame- 
ters to be as quoted above. Then by means 
of the camera lucida, an attachment to his 
microscope, he cast the image of an aver- 
age corpuscle of each variety onto a sheet 
of white paper, from which, with infinite 
care, he cut a disk exactly corresponding to 
it in size, but enlarged by means of com- 
passes. He saw to it that his focus was 
absolutely the same while he carried on this 
work, and he knew when he had finished 
that he had six disks of paper which bore 
exactly the same relation to each other in 
point of size that the blood corpuscles did 
to each other. He then took these disks of 
paper, pasted them on glass, and used them 
as a lantern-slide. This enabled him to 
throw them on a screen magnified as many 
times as he chose. It would have been 
simple for him, had he so desired, to arrange 
an apparatus by which he could have made 
the smallest of them as large as the side of 
his study. He was contented, however, 





with magnifying them until the largest one 
measured about two feet across. It was 
then possible for him to take a foot-rule and 
measure the black spots on his screen with 
a certainty that the differences in size could 
not be affected by any small, extraneous 
influence. This method of cutting paper 
disks he selected as the most desirable, 
although at first it seemed that photography 
afforded the best means of accomplishing 
his ends. The adjustment of the photo- 
graphic focus, however, is so delicate a mat- 
ter, that he soon realized that this would 
add to the possibilities of inaccuracy, and 
therefore abandoned it. When Superin- 
tendent Byrnes was told of Dr. Edson’s new 
method, he greeted the news with pleasure. 
Said he: “Dr. Edson’s discovery is most 
important. Few people will realize how 
important it is until they know that within a 
year, at least fifteen murder cases have oc- 
curred in or near New York in which the 
identification of blood played a very import- 
ant part.” 
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THE INTRUDING HERMIT. 


A Man shall have a Quare Impedit of an Hermitage, and a writ to put him into Corporal 
Possession. —¥.N. B., 34 E. 


I. 


HEN holy hermit feels inclined 
To solitude and prayer, 

Still let him ever keep in mind 
Of trespass to beware. 

While he devoutly seeks to dwell 
From earth’s contagion free, 

He may not with another's cell 
Take wanton liberty. 


II. 


If far from vanity and strife 
He find a lonely spot, 
Which promises a tranquil life 
In wood or field or grot, 
Where well he deems that he may make 
Retreat in peaceful age, 
Yet let him not too rashly take 
That for an hermitage. 


III. 


For should another holy saint 
Allege a prior claim, 

And make unto the court complaint, 
And duly prove the same, 

The wrongful tenant surely shall 
By writ evicted be 

Out of possession corporal 
With all indignity. 
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THE ENGLISH LAW COURTS. 


I.—THE PRIVY COUNCIL. 


SERIES of sketches of the English 

Law Courts cannot make a better com- 
mencement than with the Privy Council, 
which is inferior to few of our legal tribunals 
in antiquity, coequal with the House of Lords 
in point of dignity, and superior to every 
court in the land in the range and the vari- 
ety of its jurisdictions. The origin of the 
jurisdictions of the Privy Council has some- 
what acutely divided historical opinion. The 
earliest theory on the subject is that of 
Pownall (Administration of the Colonies, 
1774). In substance it is as follows: At 
the time when the first colonial settlements 
were effected, the distinction between ad- 
ministrative and judicial functions was very 
imperfectly apprehended. In_ settlements 


regulated by royal instructions the governor 
acted also as judge in chancery. 


In settle- 
ments constituted by charter there was no 
court of chancery at all. The governor was 
not necessarily a lawyer, and only a careful 
legal training would have qualified him for 
deciding as judge questions on which he had 
already formed and might even have pro- 
nounced an opinion in his administrative 
capacity. An appeal from the decisions of 
the colonial governor was therefore clearly 
essential. Now the one precedent of a 
judicature within the realm possessing for- 
eign jurisdiction which presented itself to 
the English sovereign and his advisers was 
that of the Privy Council over the Channel 
Islands. Jersey,’ known to the Romans as 
Cesarea, of which the modern name is prob- 
ably a corruption, had definitely passed with 
her sister islands under the yoke of the Nor- 
man in the beginning of the tenth century 


? Falle’s account of Jersey (Durell’s Edition, 1837). 
Guide to Jersey, 1855. Le Cras, The Laws, etc., and 
their administration in Jersey, 1839. Report to the Privy 
Council on the Laws of Guernsey, 1819. 





(912 A. D.). When his other continental 
possessions had fallen from him, the Chan- 
nel Islands still adhered, or were forcibly 
linked to the fortunes of King John. In 
1204 the royal conqueror honored Jersey 
with his presence, granted her a charter, 
recognized her laws, established a royal 
court, and directed that the appeals which 
were formerly brought before him as Duke 
of Normandy should now be heard before’ 
himself and his Council in England. Now 
the English sovereign claimed—a claim 
that the colonists acquiesced in,‘ and which 
the House of Commons itself (Pownall, 49; 
Burge, Colonial Law I., Prelim. Treat. ; Jour- 
nal Ho. of Com., April 25, 1621; April 29, 
1624) had tacitly admitted—that his colonial 
settlements and possessions were the de- 
mesnes of the Crown, lying quite beyond the 
jurisdiction or cognizance of the state. The 
historical relation between the feudal duchies 
of King John and the plantations and pos- 
sessions of King Charles I. being so intimate, 
no great effort of administrative imagination 
was necessary to make the analogy com- 
plete. Thus it came to pass that appeals 
from the courts, constituted in the various 
colonies after the old Norman model, were 
taken not to the House of Lords, not to the 
Courts of Law and Equity, but to the sover- 
eign himself and the concilium privatum 
assiduum ordinarium, which plays so impor- 
tant and intricate a part in the legal history 
of England. 

Pownall’s theory, although characterized 


* Pownall says (p. 50), “The plantations were settled 
on (the king’s) lands by the king’s license and grant; the 
constitutions and powers of government were framed by 
the king’s charters and commissions; and the colonists, 
understanding themselves as removed out of the realm, 
considered themselves in their executive and legislative 
capacity of government in immediate connection and sub- 
ordination to the king, their only sovereign lord.” 
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| 
by a superficial ingenuity which is singularly | 
attractive, and has enlisted the sympathy of | 





magnum concilium, the House of Lords or 
Court of Parliament, and (3) the concilium 





mote than one able writer on colonial law | 
_(e. g. Burge and Clark), has been partially 
rejected by Macqueen (Appellate Jurisdic- 
tion of the House of Lords), whose criti- 
cisms may thus be summarized: (a) It is 
incorrect to say that at the time when ap- 
peals from the colonies to the Privy Coun- 
cil were settled, there 

was no other prece- 

dent than in the Roy- 

al Court of Jersey for 

an appeal to a judica- 

ture within the realm 

possessing foreign ju- 

risdiction. (4) There 

is no proof that Jer- 

sey and Guernsey 

were at that time 

remnants of the 

duchy of Normandy. 

(c) It is incorrect to 


say that appeals from 
Jersey and Guernsey 
were brought before 
the king in council. 
In support of this 


proposition Mac- 
queen cites from the 
Rolls of Parliament, 
vol. 1,416, the case 
of a petition from the 
Channel Islands 
against Sir Otho de 
Grandison for pro- 
curing the delay and denial of justice, which 
was presented to the king and his council (z# 
Parl. 18 Ed. 2, 1324, 5), and ordered to be 
brought before Parliament by a writ of error 
from the chancery. After so much destruc- 
tive criticism it was necessary that Mac- 
queen should evolve a theory of his own. 
In substance it is as follows: The kings of 
England had three councils, (1) the com- 
mune concilium, consisting of the sovereign 
and both Houses of Parliament, (2) the 
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| privatum assiduum ordinarium, which was 


the permanent Privy Council of the Crown. 
There is clear evidence that the last named 
were the constant assessors of the House of 
Lords, investigated and even determined 
writs of error in Parliament under the au- 
thority of a reference by the peers, and, at 
all events since 33 
Edw. I., acted as the 
triers of domestic and 
foreign petitions. 
The authority of 
the Privy Council in 
these matters was at 
first derivative only, 
and no inherent civil 
jurisdiction was 
claimed or exercised. 
But the _ intervals 
gradually becoming 
longer between the 
sessions of Parlia- 
ment, rendered the 
mode of redress un- 
satisfactory, and by a 
change almost con- 
temporaneous' with 
the establishment of 
the Court of Exche- 
quer Chamber to ad- 
judicate on writs of 
error from the 
Queen’s Bench (27 
Eliz. c. 8), the Privy 
Council came to discharge in’their own right 
those functions which would have devolved 
upon them as triers had Parliament been 
summoned. The trial of foreign petitions by 
parliamentary commissioners was aban- 
doned, and the separate and independent 
jurisdiction of the Privy Council was ex- 


* Appeals from the Channel Islands to the Privy Coun- 
cil are said to have been granted in the time of Henry VIIL., 
but the earliest instance in the Privy Council Records is in 


1572. 
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tended first to the colonial and then to the 
East Indian possessions of the Crown. As 
if the variance between Pownall and Mac- 
queen did not render the difficulty suff- 
ciently acute, the statute 25 Hen. VIII. c. 9 
appears to suggest another explanation of 
the origin of the appellate jurisdiction of 
the Privy Council. Under that act a sub- 
ject aggrieved by the decision of any court 
in any part of the 
King’s dominions 
might appeal to the 
King in Chancery. 
Every such appeal 
was referred by a 
commission under 
the Great Seal to the 
Court of Delegates, 
ordinarily consisting 
of three puisne 
judges, one from each 
of the common term 
courts, and three or 
more civilians, usual- 
ly members of the 
bar; and the deci- 
sions of the Court 
of Delegates were, 
in spite of a distinct 
prohibition in a stat- 
ute of Elizabeth, re- 
viewed upon petition 
by the Privy Council. 
We have, therefore, 
three distinct theo- 
ries with regard to 
the phenomenon in 
question. Are they so hopelessly irrecon- 
cilable as to make it impossible to indi- 
cate the general course of development 


which the appellate jurisdiction of the Privy | 


Council has pursued? We think not. 1. 
The right of the sovereign to entertain an 
appeal from any colonial court is undis- 
putcd, and indeed (Chalmers’s Opinions of 
Eminent Lawyers) indisputable. 2. The 
conflicting theories relate to different points 
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of time. Macqueen speaks of the fourteenth 
century; Pownall of the seventeenth; while 
the Court of Delegates lasted till the begin- 
ning of the reign of William IV. It is certain 
that in less than a century the body to which 
the Crown entrusted the administration of 
colonial affairs was repeatedly reconstituted. 
Why may not the judicature for colonial 
affairs have undergone similar changes in 
the course of three 
centuries? The mod- 
ern history, at least, 
of the Privy Council 
as a court of law is 
so well known as to 
need only a brief re- 
capitulation. 2 and 
3 Will. IV. c. 92 
transferred to the 
King in Council the 
jurisdiction of the 
Court of Delegates. 
C. 67, 3, and 4 Will. 
IV. c. 41, created the 
Judicial Committee 
of the Privy Council, 
in which is now vest- 
ed all the former ju- 
dicial authority of 
the Privy Council, the 
Commissioners of 
Appeals in prize 
causes, and the Court 
of Delegates. The 
Judicial Committee 
comprises the Lord 
President of the 
Council, the Lord Chancellor, the Lords 
Justices, and such other members of the 
Privy Council as shall hold or shall have 
held certain judicial or other offices enum- 
erated in the acts. The fourth section of 
this statute is declaratory of the sovereign’s 
right to refer to the Judicial Committee 
“any other matters whatever.” We shall 
return to this provision later on. Under 6 
and 7 Vict. c. 38 an appeal may, by order 
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in Council, or by special direction of Her 
Majesty under her sign manual, be heard 
by not less than three members of the Judi- 
cial Committee. 14 and 15 Victoria pro- 
vides that no appeal shall be heard unless 
three members of the Judicial Committee, 
exclusive of the Lord President of the Coun- 
cil, are present. Under 7 and 8 Vict. c. 69 
Her Majesty may, by general order in 
Council published in the “ London Gazette,” 
within one calendar month from the making 
of it, or by special order in Council, provide 
for the admission of an appeal, although 
there is no court of error or appeal in the 
colony from which it is brought. By 34 and 
35 Vict. c. 91 Her Majesty was empowered 
to appoint within twelve months after the 
passing of the act, by warrant under her sign 
manual, four additional judges, each being 
or having been a judge of one of the supe- 
rior courts at Westfninster, or a chief justice 
of Bengal, Madras, or Bombay, to act as 
members of the Judicial Committee. Fin- 
ally, under the appellate jurisdiction acts, 
1876 and 1887, provision was made for: the 
ultimate substitution of two additional lords 
ordinary of appeal for the four paid judges 
appointed under the Judicial Committee Act, 
1871 (34 and 35 Vict. c. 91), and thus for 
the ultimate fusion of the Judicial Committee 
and the House of Lords. 

Having thus sketched the history of the 
Privy Council as a court of law, and the 
statutory development of the Judicial Com- 
mittee, we are now in a position to consider 
its jurisdiction more minutely. The cases 
which the Privy Council decides are prac- 
tically divisible into four classes: I. Peti- 
tions for the prolongation of letters patent 
for inventions; II. Appeals from the eccle- 
siastical courts; III. Colonial and Indian 
appeals; and IV. References by the Crown 
on the advice of a responsible minister. 
We may deal shortly with these in turn: — 

I. Prior to 1835 the term of letters patent 
(fourteen years) could not be extended 
except by special dct of Parliament. The 











frequency, however, with which application 
was made to the Legislaturé for statutory 
assistance, suggested the propriety of fram- 
ing some general measure providing for the 
extension of letters patent; and accordingly 
Lord Brougham’s act (5 and 6 Will. IV., 
c. 83, s. 3) enabled the Judicial Committee, 
after due inquiry, to report to Her Majesty 
in favor of a prolongation not exceeding 
seven years. A later statute (6 and 7 Vict., 
c. 69, s. 2), empowered the Judicial Com- 
mittee to advise an extension for a period 
not exceeding fourteen years, where it was 
shown that the patentee had been unable to 
obtain a due remuneration for the expense 
and labor in perfecting his invention during 
the original term, and that a grant of seven 
years would not suffice for his reimburse- 
ment. 

II. The Privy Council is the ultimate 
Court of Appeal from the ecclesiastical 
courts, such as the Archdeacon’s Court and 
the Court of Arches. As we shall describe 
the ecclesiastical courts in a separate paper, 
any further notice of them may be waived 
for the present. 

III. By far the most important of the 
functions of the Privy Council is its juris- 
diction in colonial and Indian appeals. 
This jurisdiction is practically of a twofold 
character. The letters patent, royal instruc- 
tions, local or imperial acts, and orders in 
Council, under which courts of law are es- 
tablished in the British possessions and de- 
pendencies abroad, frequently grant to liti- 
gants a right of appeal to the Privy Council 
in certain cases and under certain specified 
conditions. Thus it is sometimes provided 
that an appeal may be taken from any judg- 
ment affecting a sum in excess of a claim to 
property or civil right amounting to £500 
in value, if leave to appeal is asked within 
fourteen days from the date of the judg- 
ment appealed against, and security, fixed 
by the court below, is found within three 
months of the petition for leave to appeal. 
Apart altogether, however, from any en- 
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abling charter or statutory rights, the Queen 
in Council—i.e., for this purpose the 
Privy Council— may give spectal leave to 
appeal (a) in civil cases of substantial, 
general, or constitutional importance, and 
(b) in criminal cases where it is shown that 
by a disregard of the forms of legal process 
or by some violation of the principles of 
natural justice, substantial and grave injustice 
has been done to the 
appellant. Such 
leave may be granted 
even although the 
constitution of the 
possession or depend- 
ency where the case 
is tried contains no 
provision whatever 
for any appeal being 
brought. A few in- 
stances of this spe- 
cial leave jurisdiction 
may be of interest. 
The High Court of 
Judicature for the 
Northwest Provinces 
of India ordered an 
infant to be taken 
from the custody of 
her mother, a Mo- 
hammedan, on the 
grounds that the mi- 
nor’s deceased father 
had been a professed 
Christian, and that 
the mother, who (as 
the Court held) was living in adultery, was 
inducing her daughter to adopt the Moham- 
medan faith and habits (ve Skinner, 1870 L. 
R. 3 P. C. 451). Again, in The Speaker of 


the Legislative Assembly of Victoria v. Glass, | 


(1871 L. R. 3, P. C. 561), a question was 
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89), the Supreme Court of the Straits Settle- 
ments refused leave to appeal to the Queen 
in Council, on the ground that it did not 
possess the power to grant it. In each of 
these cases special leave was given. On 
the other hand, such leave was refused in 
Prince v. Gagnon (1883, L. R. 8 App. Cas. 
102), in which only a sum of about £1000 
was involved, and no grave point of law or of 
public interest carry- 
ing with it any after 
consequences de- 
pended on the de- 
cision, and in ex parte 
Kensington(8 Jurisp. 
N.S.:1111), where a 
claim resisted, 
not on its merits, but 
on the ground of a 
mere formal defect 
of procedure on the 
part of claimant. 
These were all civil 
cases. Criminal 
cases stand on a 
somewhat different 
footing. It was at 
one time (Reg. v. 
Eduljee Byramjee, 
276) said that “no 
appeal lies in cases 
of felony to the 
Queen in Council 
from any of the do- 
minions of the Crown 
of Great Britain 
which are governed by the law of Eng- 
land.” This doctrine may now. be con- 
sidered as But the Privy 
Council is by no means ready to give 
special leave in criminal cases lightly. 
The circumstances under which it will enter- 


was 


overruled. 


raised involving the right of the Legislature | tain criminal appeals are well stated by Sir 


of Victoria to commit for contempt and | 


breach of the privilege of that assembly 
under the gencral warrant of the speaker. 


Lastly, in Neo v. Neo (1873 L. R. 5 P. C. 


J. T. Coleridge in The Attorney-General for 
New South Wales v. Bertrand (1867 L. R. 
1 P.C. at p. 530): ‘ Any application to 
be allowed to appeal in a criminal case 
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comes to this Committee laboring under a 
great preliminary difficulty—a_ difficulty 
not always overcome by the mere suggestion 
of hardship in the circumstances of the case. 
When the suggestions, if true, raise ques- 
tions of great and general importance and 
likely to occur often, and also where, if true, 
they show the due and orderly administra- 
tion of the law interrupted and diverted into 
a new course which might create a prece- 
dent for the future, and also where there is 
no other means of preventing these conse- 
quences, then it will be proper for this Com- 
mittee to entertain an appeal if referred to 
it for its decision.” Now let us illustrate 
the application of this principle on both 
sides. A solicitor of the Supreme Court of 
British Honduras was convicted of perjury 
upon a most improper and unfair charge by 
the Chief-Justice of the colony, and was 
sentenced to six months’ imprisonment, 
which he underwent.' 

He was thereafter struck off the rolls of 
the Court in respect of the said conviction. 
The solicitor obtained special leave to ap- 
peal.to the extent of showing that the con- 
viction was so improperly obtained that it 
ought not to be conclusive for the purpose 
of striking his name off the rolls (ve A. M. 
Dillet, 1887, 12 App. Cas. 459). Again, 
in the Falkland Islands Co. v. Reg. the deci- 
sion of the colonial court — a summary con- 
viction for penalties for killing animals fere 
nature — involved the right of the Falk- 
land Islands Co. to hunt and take wild cat- 
tle upon grazing stations and the land 

* The Judicial Committee have no jurisdiction to enter- 
tain an appeal from orders by a court of record in the 
colonies inflicting fines for contempt (Rainy v.¢ The Jus- 
tices of Sierra Leone, 8 Mod. P. C. 4), if it appears, upon 
the face of the order, that the party has committed a con- 
tempt, that he has been duly summoned, and that the 
punishment awarded was of an appropriate kind. The law 
bearing upon this point is rather obscure, but this note 
appears accurately to express the ratio decidendi of the 
following cases: Smith v. Justices of Sierra Leone, 3 Mod. 
P. C. 361; ve Stewart, L. R. 2 P. C. 88; ve Wallace, L. R. 
1 P.C. 283; re Macdermott ib. 260; re Pollard L. R. 2 


P. C. 106, and see Australian case, Reg. v. Morrison, 3 
V.R. L. 3 
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attached thereto. The ordinance under 
which the conviction was made granted no 
appeal. The Judicial Committee advised 
Her Majesty to grant an appeal in analogy 
to proceedings by certiorari in England, on 
the understanding that the question of title 
and right would appear on the face of the 
record which was ordered to be brought up. 
On the other hand, in the following cases 
the Privy Council refused to entertain, or 
dismissed, an appeal. In Levien v. Reg. 
(1867 L. R. 1 P. C. 536) special leave to 
appeal from a conviction for libel by a colo- 
nial court having been given, the prisoner 
subsequently obtained a free pardon. The 
Judicial Committee thereupon declined to 
enter upon the merits of the case, or to pro- 
nounce an opinion upon the legal objections 
to the conviction, the prisoner having already 
obtained all the substantial, if not the tech- 
nical, benefit which could be conferred by a 
successful appeal. Riel’s case (1885 L. R. 
10 App. Cas. 675) is also in point. Louis 
Riel was tried before a Canadian magistrate 
and a jury of six for high treason, and sen- 
tenced to death. The sentence was con- 
firmed by the Court of Queen’s Bench in 
Manitoba. The prisoner then applied for 
special leave to appeal to the Privy Council, 
on the grounds that the stipendiary magis- 
trate had no jurisdiction, and that even if he 
had there were irregularities in the proceed- 
ings which vitiated the trial; e.g. no previous 
inquest, no indictment preferred by a grand 
jury, and that no notes of the evidence had 
been taken as required by the statute. These 


| points had been fully considered by the 


Court of Queen’s Bench, and a defense of 
insanity set up for the prisoner at the trial 
had been rejected by the jury. The peti- 
tion was dismissed. 

Deeming’s case (App. Cas. 1892, p. 422) 
is the last one that we will refer to in this 
connection. Deeming was convicted and 
sentenced to death at Melbourne on May 2, 
1892, for the murder of Emily Mather at 
Windsor. An application was made on his 
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behalf to the Judicial Committee for special 
leave to appeal against the conviction. In 
substance it was of a two-fold character. 
First, it was alleged that certain affidavits 
were on their way from this country to Aus- 
tralia, which might convince the colonial 
authorities that Deeming was insane, and so 
induce them to advise Her Majesty to exer- 
cise her prerogative of mercy. Then it was, 
rather by implication 
than otherwise, sug- 
gested that on the 
evidence before the 
colonial court Deem- 
ing was improperly 
convicted. The ap- 
plication was refused. 
In giving the decision 
of the Judicial Com- 
mittee, Lord Hals- 
bury, then Lord 
Chancellor, pointed 
out that the first 
ground on which the 
application was based 
was not one with 
which the Privy 
Council could have 
any concern (but was 
matter for the con- 
sideration of the ex- 
ecutive); while, in 
regard to the second, 
the Privy Council 
were merely being 
invited to review the 
verdict of the jury on question of fact. 
Deeming was therefore executed with the 
approval of the whole civilized world. 

IV. In addition to these jurisdictions, the 
Privy Council has authority, as we have 
seen, to consider any other matters referred 
to it by the Crown. The most recent in- 
stance of the exercise of this power is the 
case of Mr. Yelverton, the ex-chief-justice 
of the Bahamas. Mr. Roger Dawson Yel- 
verton, barrister at law, was appointed chief- 
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justice of the Bahama Islands during the 
lifetime of the late Conservative government. 
He sailed for the ‘“‘ Land of the Pink Pearl,” 
and entered upon his judicial duties. On 
one occasion a colonist who had been a liti- 
gant in the Supreme Court sent him a pres- 
ent of pineapples. The chief-justice re- 
turned the gift, and made some observations 
on the subject from the bench, in the course 
of which he said that 
he had “to sustain 
the rectitude” of the 
resident magistrates. 
Mr. Moseley, the ed- 
itor of a local paper, 
“The Nassau Guar- 
dian,” published in 
his columns a letter 
from a correspond- 
ent, in which Mr. 
Yelverton’s conduct 
was ironically com- 
pared with that of 
Chief-Justice Gas- 
coigne, who taught 
Prince Hal, in the 
reign of Henry IV., 
that the law was 
above the Crown, 
and _ sarcastic. com- 
ments were made up- 
on the pineapple in- 
cident and on Mr. 
Yelverton’s _ fitness 
for his post. Mr. 
Yelverton summoned 
Mr. Moseley to his chambers, and demanded 
the name of the writer and the delivering- 
up of the offending manuscript. Mr. 
Moseley refused compliance with the de- 
mand. Thereupon he received notice to 
appear before the chief-justice, and was 
promptly committed for contempt. The 
Governor, Sir Ambrose Shea, released 
him; and the legal question raised by this 
unfortunate conflict, viz., whether the con- 
tempt of court alleged to have been com- 


° 





72 


The Green Bag. 





mitted was a crime which the Governor 
had power to pardon, was referred to the | 


Judicial Committee by Her Majesty on the 


advice of the Colonial Secretary, and an- | 


swered in the affirmative. A second refer- 


ence (on the question whether Mr. Yelver- | 


ton ought to be removed from his office) 
arose from the Bahamas case, and 


ridge, Morris, Sir Richard Couch, 
the Earl of Jersey, who, although a 
layman, had been a colonial governor, 
and was therefore added to the Commit- 
tee. But any formal decision was avoided 
by Mr. Yelverton’s resignation. 


Council in 1891. 


of Jamaica in November, 1881. 
transferred to the Northern District in Janu- 
ary, 1882, and to the Southern District in 
November, 1883. On 20th of September, 
1884, Mr. Gibbons had an altercation and 
fracas in the precincts of the court-house 


at Mandeville with a solicitor named Daly | 


Lewis. The governor, Sir Henry Norman, 


called upon him for an explanation, and | 
ultimately suspended him from office on the | 
advice of the Privy Council of Jamaica. | 
Thereupon Mr. Gibbons returned to Eng- | 
land, and demanded an investigation into | 


his conduct. Lord Derby, then Secretary 


of State for the Colonies, directed Sir Henry | 


Norman to appoint a committee to inquire 
and report; and Sir Henry Norman ap- 


pointed the chief-justice (Sir Adam Gib | 
Ellis), Mr. Justice Curran, and another gen- | | 


tleman to act as commissioners. Mr. Gib- 
bons was present during the inquiry. In 


due time the report of the commissioners | 


was made and sent to England, and on 20th 
April, 1885, the Colonial Secretary required 
Mr. Gibbons to resign as an alternative to 


being dismissed. Mr. Gibbons resigned and | 


returned to England. Shortly afterwards 


was 
heard late in 1893 before Lords Herschell, | 
Watson, Bowen, Hobhouse, Shand, Cole- | 
and | 


Another | 
case (a similar kind) came before the Privy | 
Mr. Henry Frederick | 
Gibbons, barrister at law, had been ap- | 
pointed judge of the Eastern District Court | 
He was | 


he raised an action against Sir Henry Nor- 
man, which was referred by consent to the 
arbitrament of Lord Herschell. After a 
careful inquiry Lord Herschell decided in 
favor of the Governor, on the ground that 
his act had been ratified by the Secretary of 
State. His lordship, however, also found 
that Mr. Daly Lewis, and not Mr. Gibbons, 
was to blame for the fracas; and an effort 
was, therefore, subsequently made to induce 
the Privy Council to reopen the whole ques- 
tion of the circumstances under which Mr. 
Gibbons was dismissed. This their lordships 
refused to do, (1) because the dismissal was 


.an administrative act which could not be re- 


viewed in any court of law, and (2) because 
his letter of resignation put Mr. Gibbons out 
of court. Lord Watson, however, observed 
that the matter could have been dealt with, 
if it had been referred to the Privy Council 
by the Crown. 

The Privy Council sits, as often as is nec- 
essary to overtake its list of causes, every 
legal term. Its sittings are held in the 
council room at the Privy Council office in 
Downing Street. The councillors present 
do not wear wigs or robes, but sit on either 
side of an oblong table, separated from. the 
rest of the room by a wooden barrier, in the 
middle of which is placed a desk (like that 
from which an Episcopal clergyman reads 
“the lessons”), and from behind this coun- 
sel address the court. The subjoined dia- 
gram may bring out the different points 
more clearly. 


Privy CounciL Room. 
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At the conclusion of the argument of an 
appeal, counsel are directed to withdraw, a 
practice doubtless due to the fact that the 
Judicial Committee is a board, and a pfetty 
numerous one, whose deliberations can best 
be carried on in private, and the committee 
either make up their minds on the spot or 
decide to postpone judgment. The deci- 
sion of the Judicial Committee is delivered 
by one of their num- 
ber only, so that no 
divergencies of opin- 
disclosed. 
The origin of this 
rule probably is that 
in strict theory the 
Judicial Committee 
advise her Majesty 
as to the course 
which should be tak- 
en, and do not give 
a formal judgment 
like other courts of 
law. But, as Mr. 
Westlake well 
pointed out, this 
mode of procedure 
detracts from the au- 
thority of Privy 
Council decisions 
without adding any- 
thing to the dignity of 
the body giving 
them. In one of Mr. 
Gladstone’s . Home 
Rule bills a_ posi- 
tion was assigned to the Privy Council not 
unlike that now occupied by the Supreme 
Court of the United States. But as neither 
of these measures has any immediate (some 
would add, or remote) prospect of passing 
into law, we need not further consider them 
here. 

The history of the English Common Law 
and Equity Courts stretches so far back 
into the past that it would be difficult, if not 
impossible, to give any adequate account of 


ion are 


has 
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their judges and barristers. But the com- 
paratively modern origin of the Judicial 
Committee to a large extent obviates this 
difficulty. Amongst the leading members 
of the Judicial Committee a foremost place 
must be assigned to Henry Lord Brougham. 
Born in Edinburgh on 19th September, 
1778, and educated at the High School, 
Brougham joined the Scotch bar in 1800. 
Except in criminal 
cases, however, he 
did not acquire a 
large practice north 
of the Tweed, his 
reputation for eccen- 
tricity having appar- 
ently repelled the 
cautious Scots from 
entrusting him with 
their civil suits. But 
he was one of the 
brilliant band of liter- 
ary lawyers (Jeffrey 
and Harry Cockburn 
were amongst the 
others) who raised 
the “ Edinburgh Re- 
view” to the highest 
pitch of journalistic 
fame. In 1807 he 
was admitted to the 
English bar, and soon 
became the leading 
advocate for the de- 
fence in the far too 
numerous libel prose- 
cutions then instituted by the Crown. He 
also attained the distinction of being the ad- 
viser of Caroline of Brunswick, then’ Princess 
of Wales, and when she became Queen, de- 
fended her in conjunction with Denman dur- 
ing those famous trials which made them 
both the most popular lawyers of the age. It 
was as counsel for the Queen that Brougham 
uttered the memorable passage which has 
bulked so largely in the subsequent history 
of forensic casuistry: ‘‘ An advocate, by the 
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sacred duty which he owes his client, knows 
in the discharge of that office but one per- 
son in the world — that client and none other. 
To save that client by all expedient means, 
to protect that client at all hazards and costs 
to all others, and among others to himself, is 
the highest and most unquestioned of his 
duties, and he must not regard the alarm, 
the suffering, the torment, the destruction 
he may bring on any other. Nay, separat- 
ing even the duties of a patriot from those of 
an advocate, and casting them if need be to 
the wind, he must go on reckless of the 
consequences if his fate it should unhappily 
be to involve’ his country in confusion for 
his client’s protection.” Lord Brougham 
subsequently attempted to explain this 
wholly indefensible language. ‘The real 
truth is,” he said, “‘ that the statement was 
anything rather than a deliberate and well- 
considered opinion. It was a menace, and it 
was addressed chiefly to George IV., but also 
to wiser men such as Castlereagh and Wel- 
lington. I was prepared, zn case of necessity, 
that is, in case the bill (for the Queen’s 
divorce) passed the Lords, to do two things: 
first to resist it in the Commons with the 
country at my back, but next, if need be, to 
dispute the King’s title, to show he had for- 
feited the crown by marrying a Catholic, in 
the words of the succession act, as if he 
were naturally dead.” One might be dis- 
posed to regard Brougham’s language as 
simply an instance of the unbridled license 
which led him to denounce Peel — whose 
shoe’s latchet he was unworthy to unloose 
—as ‘the mean, base, fawning parasite” 
of Wellington. But he afterwards expounded 
the advocate’s duty, as he conceived it, in 
not wholly dissimilar terms; and—to the 
credit of the English bar be it said —the 
exposition was promptly condemned by 
Chief-Justice Cockburn, who declared that 
a barrister must exercise his art with the 
weapons of a soldier and not with the poi- 
soned dagger of an assassin. Brougham 
became Lord Chancellor in 1830, and played 





an important part in the judicial work of 
the Privy Council, and in the judicial and 
legislative work of the House of Lords, till 
1860. He died on 7th May, 1868. During 
his chancellorship his utmost energies were 
applied to securing the enactment of the 
Reform Bill, and to the support of other 
ministerial measures, and to the reform of 
the Court of Chancery, from which he swept 
away a great number of sinecure places 
entailing enormous expense on_ suitors. 
He took an active part in the creation of the 
Judicial Committee, and was the author of 
the Act of 1835, by which the prolongation of 
letters-patent was brought within its juris- 
diction. Perhaps the judgment of Lord 
Brougham’s that has excited most discus- 
sion was that in Waring v. Waring, where 
he held that even the least degree of mental 
disease would destroy testamentary capa- 
city. This doctrine was, however, over- 
thrown by the decision of Chief-Justice 
Cockburn in Banks v. Goodfellow. Lord 
Brougham was not a great lawyer or judge 
in the sense in which we apply the term to 
Cairns or Jessel. But he had one of the 
keenest and brightest intellects and one of 


“the best stored minds ever possessed by 


man, 

Another judge who has taken a prom- 
inent part in Privy Council appeals is 
Lord Penzance (Sir J. P. Wilde). Born in 
1816, and educated at Winchester School 
and Trinity College, Cambridge, Wilde was 
called to the bar of Lincoln’s Inn in 1839, 
and joined the Northern Circuit. In 1840 
he was appointed junior counsel to the ex- 
cise and customs, and soon acquired a large 
mercantile and admiralty practice. He took 
“silk” in 1855, was appointed Baron of the 
Exchequer in 1860, succeeded Sir Cress- 
well Cresswell in the Court of Probate and 
Admiralty in 1863, and was raised to the 
House of Lords with the title of Lord Pen- 
zance in 1869. We shall have to refer to 
some of his judgments in dealing with the 
ecclesiastical courts, and the Probate and 
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Admiralty Courts. In the meantime it may 
suffice to say that, like his brother, Lord 
Chancellor Truro, he has been both a care- 
ful administrator and an able expounder of 
legal principles. At the present day, per- 
haps the most striking figure in the Privy 
Council (or in the House of Lords) is Lord 
Watson. For many years at the Scotch bar, 
to which he belongs, for his connection with 





takes part. Not only in Scotch, but in Eng- 
lish and Irish appeals to the House of Lords, 
and in Indian and colonial appeals and pat- 
ent petitions to the Privy Council, Lord Wat- 
son has displayed a versatility of intellect and 
a power of mastering and expounding the 
principles and the practice of legal systems, 
in which by the very necessity of the thing 
he was absolutely unlearned at the date of 


DOWNING STREET, LONDON (IN WHICH THE PRIVY COUNCIL IS SITUATED). 


the English bar is titular, Mr. Watson, as 
he then was, proved a somewhat indifferent 
success. As Lord Advocate under the Con- 
servative government he prosecuted the poi- 
soner Chantrelle, and also the City of Glas- 
gow Bank directors, with ability. On the 
death of Lord Gordon, he was promoted in 
1878 to the House of Lords as a lord of 
appeal in ordinary, and since that date he 
has acquired an almost unique position both 
in that tribunal and in the Judicial Com- 
mittee, in whose deliberations he usually 





his promotionsto the bench of the supreme 
tribunal. To say that he is the first Scotch. 
or Irish law lord who has been a notable 
figure in the House of Lords or Privy Coun- 
cil is the truth, but far from the whole truth. 
Lord Watson has been for some years, and 
is still the dominant spirit in both tribunals, 
and he is certainly the judge with whom 
counsel fear most to grapple. A position 
so commanding has not, of course, been left 
unassailed by hostile critics; and Scottish 
legal fledglings, peeping down over the rim 
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of their little nests at the larger world 
beneath, are wont to chirrup surprise at the 
respect paid to their countryman in England 
in spite of his original unfamiliarity with 
English practice and his Doric accent. But 





Lord Watson’s record is in the Law Re- 
ports; English lawyers know its volume and 
its worth, and he can afford to disregard the 
carpings of critics whose brains he could 
“ grind to powder with a lady’s fan.” 

LEx. 


THE LAW OF THE LAND. 


IX. 


THE SCIENTER. 


BY WM. 


E dare to believe we know somewhat 

of the nature and character of the 
scienter. Our presumption owes its exist- 
ence toa memory. The Professor was lec- 
turing on that portion of Chitty’s Pleading 
in which the scienter is explained. It had 
been gone over carefully, yet a certain stu- 
dent —do not ask us who, for we will abso- 
lutely refuse to be more personal — had not 
heard, by reason of some inattention, and 
was surprised with a request to tell his con- 
ception of the scienter. Desiring to be 
obliging, he volunteered that “it was a 
knowing.” This was met by the Professor 
with: “A knowing— quite likely —very 
good — but of what?” “Why, it was just 
a knowing,” and the class audibly smiled at 
the knowledge. Then and there the scienter 
was clearly and forcibly explained in a way 
that the certain student was not likely to 
forget. , The owners of domestic animals, 
such as dogs, horses, and oxen are not 
liable for injuries committed by them unless 
it can be shown that they had notice — the 
scienter—of the animals’ mischievous pro- 
pensity to do injury. 

The scienter is a question for the jury. 
The scienter does not merely consist in the 
fact that an injury has been done by a do- 
mestic animal, but that the owner knew of a 
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mischievous propensity of the animal to do 
injury, and knowing this, kept the animal at 
his risk, to be responsible for injuries com- 
mitted by it. The law gives the animal a 
fair chance to behave. The animal may 
have a pedigree it is proud of, may have 
the blue blood of an illustrious ancestry, 
may have always conducted itself in a digni- 
fied and peaceful way, may have never met 
an occasion to have aroused the mischievous 
propensity. At last, like mankind, the temp- 
tation presents itself, and the animal breaks 
over the traces. It is not the first fall that 
causes the trouble, but the subsequent steps 
downward with the owner’s knowledge. 

A certain respectable dog entered the lot 
of an old lady, probably an Irish descendant 
of Mother Goose, for her name was Mul- 
herrin, and killed her goose. It could not 
have been the goose that laid the golden 
eggs, for the judgment given the old lady 
for her goose was four dollars. There was 
no evidence in the case against the dog, his 
respectability was not attacked, no proof 
submitted of his mischievous propensity to 
do harm, nor that the owner had any notice 
thereof; hence the judgment was reversed, 
and the old lady had no damages to console 
her for the loss of her goose. 

Of all domestic animals the dog seems to 
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have had the greatest trouble to establish his 
magna charta of rights. Blackstone says 
that dogs, being of no intrinsic value, but 
being kept only through the whim or ca- 
price of their owners, cannot be the subject 
of larceny. Under George III. the dog’s 
legal status was advanced, and to steal a dog 
was made subject to penal punishment by 
fine or imprisonment, and for the second 
offense, in addition the dog-stealer was to be 
whipped. Yet it has been held that dogs 
were entitled to less legal regard and pro- 
tection than more harmless and useful 
domestic animals. 

Continuing to grow in favor in the eyes 
of the law, courts have held that the same 
liberty did not appertain to the horse as 
to the dog, for dogs are a domestic ani- 
mal, which everybody in every place owns, 
and keeps, and suffers to go at large. The 
custom is almost as old as time, for Tobit 
had his dog. The universality of this cus- 
tom has made the practice lawful, unless 
where it is interdicted by statute. 


Legislatures have at times required a uni- 


form good moral character of dogs. 
local statute of Pennsylvania at one time 
directed that dogs should be chained or 
housed at night. Where dogs killed sheep, 
it was held that under this statute it was 
unnecessary to prove that the dogs were 
addicted to killing sheep and that their own- 
ers had knowledge of this viciousness. The 
law dispensed with the scienter. The fact 


that the dogs were abroad at night, not | 


chained or housed, was sufficient to make 
their owners liable for the damages done. 
Generally it is now held that dogs belong 
to the class of domestic animals which are 
not ordinarily dangerous, but when they 
become mischievous, and knowledge of this 
is brought home to the owner, he is liable in 
damages for the misdemeanors of his dog. 
It has been declared that the scienter is not 
the negligent keeping of the dog, but the 
keeping of him with knowledge of his vicious 
disposition. The circumstances may be 


| 





A | 


| propensity in the bull or otherwise ; 





such that the scienter virtually proves itself. 
If the dog has been muzzled and is then let 
loose without a muzzle, or if a dog is chained 
in the daytime and let loose at night, these 
facts of themselves can establish the scienter. 

There have been circumstances in which 
it has been held not only that no scienter 
need be proven, but that the public is entitled 
to notice from the owner of a domestic ani- 
mal likely to be vicious. Inan English case 
it was said: ‘In case of a dangerous animal 
likely to do mischief to another in a private 
close, it should seem that public notice 
ought to be given, although no one has a 
right to enter. If there be a foot-path in a 
close and a dangerous animal is put in 
there, the owner must give notice or he 
will be liable to an action for any injury 
committed.” It was decided that a bull 
that broke into a neighboring field and gored 
a horse till he died, created a liability to pay 
for the horse by the owner of the bull, with- 
out regard to his being aware of any vicious 
the 
ground of the decision being that the ani- 
mal was naturally inclined to roam, and often 
guilty of mischief when going off on one 
of his larks, therefore it was the duty of the 
owner to keep him on his own land. The 
foregoing forces the conclusion that when 
you see a sign in a field, ‘‘ Beware of the 
Bull,” and you enter, that it will make no 
difference whose ox is gored, there will be 
no damages. 

A plaintiff suffered his horse to go at 
large in the streets of a city, and was com- 
pelled to pay damages for injury done by 
the horse kicking a child, without it being 
proved or averred that the owner knew the 
horse was vicious and had a habit of kick- 
ing. The horse might have been of good 
repute, but there was danger to let him run 
loose in the streets, from the nature and 
disposition of the horse to gambol, plunge, 
and kick up his heels. 

It is not necessary that the injury results 
from a mischievous or vicious disposition of 
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which the owner has knowledge. The pro- 
pensity from which the injury comes need 
not be the result of a wicked or perverted 
character, a ferocious nature. It is only 
necessary to show that the propensity brings 
to pass an injury, and that such a disposi- 
tion to do that which proved to be harm is 
known to the owner. A court aptly illus- 
trates this point by saying that one might 
have a domesticated bear that manifested its 
affection by hugging until ribs be broken. 
The owner might be able to prove that the 
habit of embracing persons did not proceed 
from the savage nature of the bear, but un- 
der the influence of civilization from a cul- 
tivated affection. But this proof would not 
avail the owner in a suit by a party em- 
braced.. Such a propensity would be held 
to be mischievous, because hurtful to those 
who were the object of the bear’s affection. 

Likewise it will not avail to say that your 
dog bites people only in fun, that his snap- 
ping and missing your leg by a _ hair’s 
breadth is only out of the exuberance of his 
affection for you, to be playful and good 
natured. This was tried in a case. The 
defendant contended that although several 
persons had been bitten by the dog, of which 
he had information, yet it appeared in every 
instance the biting occurred while the dog 
was in a playful mood, and consequently 
that damages could not be recovered where 
it was shown that the dog had a propensity 
to bite only in play. 
appear that the dog was in the habit of 
biting mankind while in an angry mood, 
actuated by a ferocious spirit. The court 
refused to affirm such a position to be the 
law, remarking, an action can be main- 
tained against the owner by a party injured 
upon evidence that the dog, with the knowl- 
edge of the owner, had a mischievous pro- 
pensity to bite mankind, whether in anger or 
not. In either case the persons bitten would 
suffer injury, a mischievous propensity being 
a propensity from which injury is the nat- 
ural result. In this case the plaintiff was 


To recover it must | 


| bitten in the hand, the hand broke out, the 


|; aware, 





man became nervous, lost sleep, suffered 
pain, employed a physician, paid for medi- 
cines, lost two or three. weeks’ wages, and 
was out of pocket in money, about twenty- 
five dollars. The verdict of the jury was 
for three hundred dollars, the court direct- 
ing that the damages could not be meas- 
ured by mere expenditure of money to 
cure from effect of the bite. Compensa- 
tion should be made for the pain and the 
anxiety of mind which must necessarily fol- 
low the bite of a dog. Ina case where a 
small girl was badly bitten, a verdict of 
$1,450 damages was sustained. The amount 
of the damages vary greatly in the many 
cases of injury from bite of dog, from sev- 
eral times the expenses of a trip to Paris, to 
the Pasteur Hospital, down to passage one 
way and steerage back. 

There is a case on record of a good bull 
—a probable freak of nature. He was 
gentle and quiet, a very respectable bull. 
However, he lost all sense of propriety and 
decorum at the sight of anything red, of 
which failing his owner admitted he was 
The plaintiff came walking along 
the street, wearing a red handkerchief. He 
had a right to be walking in the street and 
to wear all the red handkerchiefs in Chris- 
tendom in defiance of all the bulls, if he so 
desired. The gentle, quiet bull, that had 
never been known to gore any person, could 
not submit to such assertion of a citizen’s 
right, and he attacked and gored the plain- 
tiff. The defense was that the red handker- 
chief caused the trouble. ‘The plaintiff 
recovered, for while the bull had no hostile 
feeling against the man he injured and no 
disposition to gore mankind, yet, because of 
his mischievous propensity to rush at a red 
object, of which the owner knew, it was 
held that when he caused injury to the plain- 
tiff through that propensity his owner should 
pay the damages. 

In a Vermont case it appeared that Mrs. 
Oakes was driving cows home from pasture 
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when the ram of Spaulding attacked and 
injured her. It was shown that the ram had 
a ram-like propensity to butt mankind, and 
that the defendant knew it; but it did not 
appear whether the previous buttings of the 
ram proceeded from an ugly disposition or 
out of the abundance of playful spirit. Yet 
it was held that the defendant was liable. 
It would not cure the hurt nor assuage the 
pain of the woman to be told that the ram, 
when he butted her, was only in one of his 
accustomed sportive moods. It might have 
been fun for the ram, but it was hurtful to 
Mrs. Oakes. It was a mischievous propen- 
sity, whether proceeding from ugliness of 
temper or good nature, which, if known to 
the owner of the ram, made him liable for 
damages resulting from such propensity. 
The report of the last case throws no 
light on the nature of the injuries sustained. 
The damages recovered amounted to $1,500. 
The question that presented itself after 











reading it was how were the damages meas- 


ured? It would certainly make a consider- 
able difference as to the direction toward 
which the ram projected itself — front, side, 
or rear. A forward somersault should be 
less expensive than one backwards, and a 
double one should bring just twice the price 
of a single one. The angle of curvatures 
of the horns of that particular ram might 
have had much to do with the measure of 
damages. The character of the butting 
would be an important element. A _ hop, 
skip and jump, throwing one across a quarter- 
acre lot, ought to have brought more money 
than a steady pushing across a field. An 
unexpected delivery ought to have brought 
a better sum than taking one on the fly. 
The numerical quantity of the buttings 
might have come at so much a hit. An 
itemized statement of the $1,500 damages 
would certainly have been interesting. 





HE trial of the assassin of President 

Carnot has been made by cable de- 
spatches as widely known to the American 
public as that of Guiteau was to Europeans ; 
and in each case the differing and somewhat 
antagonistic modes of procedure produced 
surprise and comment. The first striking 
peculiarity of a French prosecution to an 
American is its procedure upon the initial 
ideas that an accused must prove his inno- 
cence, and is compelled to become a witness 
in his own case against himself. At the time 
of Guiteau’s trial Parisian journalists ex- 
pressed surprise at the impartial spirit of the 
Federal prosecution of a dastard who had 
assassinated the head of a nation. They 
also could not understand why, as in France, 
prosecutions were not directly impressed 


SOME PECULIARITIES OF FRENCH LEGAL PROCEDURE. 








throughout by the power and majesty of 
the ‘Government. For in France actions, 
whether civil or criminal, must have in attén- 
dance besides judges and procureurs or pri- 
vate advocates some official who represents 
directly the Minister of Justice and has 
certain defined responsibilities of interference 
with the trials. The Dictionnaire d’ Admi- 
nistration, article Ministére public, thus re- 
cites: ‘‘The French Government maintains 
a constant and regular supervision over the 
administration of justice by means of the 
Ministére public—a state department, mem- 
bers of which sit in every Court throughout 
France to represent there the cause of public 
order and the interests of society in gen- 
eral.” As regards criminal prosecutions 
these representative members differ little 
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from our own district-attorneys. And there 
is a faint resemblance between the Ministére 
Public of France and the Solicitor to the 
Treasury in England. But that those mem- 
bers of the state department have relation to 
private civil suits is little understood in either 
England or this country. Yet in French 
civil cases they side with plaintiff or defen- 
dant as they see fit; being in such relation 
called partie principale. If they make gen- 
eral comment merely on matters before the 
court, they are called partie jointe. The 
Minister of Justice may direct these members 
and is entitled to give them instructions on 
every point connected with their duties. 
And not alone in civil suits affecting Govern- 
mental interests, as may the Federal Attorney- 
General, but in points of private differences 
between citizen plaintiff and citizen defen- 
dant. These members hold office at the 
will of the President on advice of the 
Minister of Justice. There is thus allowed 
a direct pressure of Government in all legal 
differences between private parties or corpo- 
rate bodies — pressure, too, in addition to 
what judges may bring to bear. 

Civil and criminal courts are various in 
France as inthe United States ; with particular 
names, not necessary to mention ; but in mat- 
ters of mist prius jurisdiction (or as the French 
statutes say, ‘courts of first instance” ), as 
wéll as of appeal, those courts assimilate in 
jurisdiction, pleas and procedures much in 
the main as do English or American courts. 
There is a marked, interesting, and doubtless 
salutary peculiarity of the court of the juge 
de paix (our justice of the peace) who has 
exclusive jurisdiction of hundred-franc suits, 
and of double that sum with concurrent 
right of appeal in cases involving that 
amount. But he is practically an arbitrator 
between these minor suitors in that he is 
bound by law to try and effect in a friendly 
way —and gratis— a reconciliation between 
parties wishing ‘‘to go to law.” And indeed 
every French plaintiff, upon bringing suit, 
must set forth “failure of reconciliation.” 








The most recent statistics show that in one 
year these juges de paix (and there are 
30,000 of them over the Republic) arbitrated 
two and a quarter million civil cases, out of 
which one-third were reconciliations. 

These justices are removable at will, but 
all other judges in France can only be re- 
moved for misconduct. The justices in the 
provinces have annual salaries ranging — 
calculated in our currency — from $350 to 
$1000. In Paris they draw $1500. But 
then all judicial salaries in France are 
very low. The highest known is $5000; 
but $2000 is an average. The president of 
the Court of Cassation, the head of the 
judiciary — the only court having sovereign 
authority over the whole of France — enjoys 
the largest sum of salary. 

Law is more of a luxury however in that 
republic than in any other country — not 
excepting Turkey, ‘the land of blood-money.” 
Inasmuch as public fees, are vexatiously 
high, and the charges of advocates enor- 
mous, because the “Order of Advocates,” that 
regulates costs and fees is a wonderful mon- 
opoly, and the pecuniary interests of the 
French Bar are sedulously looked after by a 
Sub-Committee of Discipline. A _ witty 
Maitre (or Q.C as one would say in London) 
once said to a suitor: ‘ Monsieur, there are 
three essentials to our success in your case, 
time, resignation and money.” He might 
have added. Time is the lever, resignation 
the fulcrum, and money the lifting power. 
But all this would not show any especial 
peculiarity of French systems over others 
elsewhere. However, the various states of 
the Union do not extort governmental fees 
or revenue from suitors as are extorted in 
Paris or London; while at the same time 
their statutes duly regard also expenditure 
of “time and resignation.” Hence it is no 
marvel that when Hamlet is performed at 
the French capital, that part of the Dane’s 
soliloquy which refers to ‘the law’s delay” 
is always especially applauded by the par- 


| quette. 
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If the first view of an English barrister | 


begets in the American spectator a thought 
of a perruquier, the first sight of a French 
advocate brings to his mind a suggestion of 
a baker or a male cook; for instead of a 
horsehair wig, that advocate wears a cap in 
shape much like the one worn by the priest 
at mass. The advocate has the English 
barristerial gown, but he wears it with much 
more grace than his British brother. + For 
there never yet was a Q.C. who did not, 
while excited by oratory, look like anything 
else to an unprejudiced spectator but a guy. 

The president of the Court of Assize, 
which takes jurisdiction of indictments (and 
a Grand Jury system is put aside by usurp- 
ation of the official pleader of the original 
charge), generally acts in a threefold capa- 
city: he draws the jury instead of a clerk 
from the box, he swears the jury, and he 
substantially leads the prosecution by ex- 
amining accused and witnesses — for the 
procureur or the advocate defending may be 
both said to practically cross-examine on 
matters that the president judge has first 
brought out. He draws the names of 36 
jurymen; each side may _ peremptorily 
challenge twelve, and an accused has to take 
the chances of uninvestigated bias among 
the twelve who get finally selected. And 
this is the odd and rather prolix oath each 
juror takes as the president recites it: ‘You 
swear before God and man to examine with 
the most scrupulous attention into the 
charges that will be brought against—” 
(giving full name of the prisoner, who is 
seated between two gendarmes capped and 
in uniform in the dock, and not barbarized as 
in England by having to stand) ; “ not to be- 
tray the interests of the prisoner, nor those 
of society which accuses him; not to com- 
municate with him until after your verdict; 
to listen neither to hatred or malice, fear nor 
affection” (N.B. the American formula of 
‘hope of reward” is not used), “and to make 
your decision after duly weighing the charges 
and the defense according to your con- 





science and inmost conviction with the im- 
partiality and firmness. becoming to an 
honest man of independent mind.” This 
oath-taking will have been preceded by 
placing on the records the name, age, and 
occupation of the accused. 

After the jury take seats, the president, 
who is generally a champion mental analyst, 
calls up the prisoner, and proceeds not to 
directly examine, but to cross-examine him 
—and interjecting copiously hearsay tes- 
timony and suggestion — with the intention 
of making him either admit his guilt or so’ 
contradict himself as to imply it. Of course 
a wordy duel results between judge and 
accused, with sometimes shrewdness, cunning 
and clever perjury combatting experienced 
skill in questioning and in laying rhetorical 
traps or puzzles, the whole procedure being 
a dilution of the rack or wheel of the middle 
ages. There can be no objections or ex- 
ceptions, but there are often courteous in- 
terruptive suggestions from counsel. The 
judge is paramount; responsible only to the 
Court of Criminal Appeal, to which is sent in 
writing all that the trial has evolved, and 
before which there can be practically a re- 
trial, with the prisoner again re-examined by 
the appeal judges, guided by the written 
evidence before them, and counsel fro or con 
may again be heard. The appeal procedure 
is upon what common law knows as “ case”, 
and not under any “bill of exceptions,” the 
Government and not the counsel for accused 
always making up this appeal case; and it 
is invariably made up to advantage the Gov- 
ernment. 

After the prisoner has undergone his 
torture — the rack being verbal and not 
mechanically framed with wood and iron; 
and the cutting weapons being of irony, sar- 
casm and inuendoes — the trial proceeds 
pretty much as with English or American 
courts by examinations of witnesses, with 
little attention shown to the distinction be- 
tween original or secondary evidence. 

More importance is given in the French 
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criminal procedure to speeches of advocates ; 
but since 1880 the judge has been precluded 
from summing up, as the English 
phrase, or ‘“‘ charging,” as is the American 
phrase. Prior to 1880 the judge, after pre- 
liminarily torturing the prisoner, possessed 
the opportunity to become tortuous toward 
any side that he chose for emphasis and 
&nimadversion, but usually aiding the pro- 
cureur. Upon the wall of the court-room 
are to be read usually these lines: 


is 


Hic poenz scelerum ultrices posuere tribunal, 
Sortibus unde tremor, civitas unde salus ; 


but the eye of the judge would be perhaps 
fixed upon the three last words as his excuse 
for his partisanship. The safety of the state 
before the justice to an accused being their 
full, free meaning. 

Human nature is the same in a French 
jury room as in a Saxon one, but its mem- 
bers may legally strain their quality of justice 
and usurp that of mercy by finding “ exten- 
uating circumstances” along with a verdict 
of guilty, which finding takes the place of 
the merely emotional American suffix to 
such a verdict of “recommendation to mercy” 
— the phrase whereby many a Thomas 
Didymus of a juror compromises with his 
conscience. 

If the American spectator of the average 
French trial of a criminal looks for any gleam 
of pity in the eyes of the prosecuting judge, 
he may possibly recall the sarcastic lines of 
the poet Nathaniel Parker Willis : — 


«« She hooked me kindly, as the fisher hooks the worm, 
Pitying him all the while.” 





If the conviction be of a capital crime, 
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the cruelty to the accused is maintained by 
omission to fix the date of execution. This is 
left to the discretionary fiat of the Winistre de 
Justice. The awful hour may arrive within 
a few days —as in the case of Cesario the 
Lyons assassin — or it may not come within 
weeks. The condemned in his cell is suffer- 
ing the mental tortures of a Damoclean 
hanging sword. Each night as he lies on 
his pallet he whispers to himself, ‘‘ Will the 
guillotine cast its shadow on the dawn?” 
This mental torture is regarded as an ex- 
cellent part of expiatory punishment. But 
at last some morning the culprit is awakened 
suddenly to see beside him priest and prison 
attendant, and then he becomes alive indeed 
to the sudden shock. ‘“ Quelle matiére, quel 
dommage!” once exclaimed a Monsieur de 
Paris, of the guillotine, to a reporter of the 
New York “Herald” who by questions seemed 
to remonstrate against the cruelty of sus- 
pense —“‘ is not all this an incident in every 
life? Was not Monsieur born with a sen- 
tence of death upon his head? Monsieur 
may live to be a centenarian or he may enter 
Pére la Chaise as an infant. Does he know 
the hour of his death until it dawns?” Even 
the ‘‘ extenuating circumstances” carry with 
them the torture of the galleys. In com- 
paring the (perhaps too lenient in some 
cases) procedures of American or English 
criminal jurisprudence with these French 
procedures, it may be that the French “ qual- 
ity of mercy is strained,” while the American 
quality of mercy ‘droppeth” too much 
“like the gentle dew” on the head of a 
malefactor. 


we Ce 





Charles O’Conor. 





CHARLES O’CONOR. 
II. 


By Irvinc BROWNE. 


R. O’CONOR was a member of the 

committee appointed to frame the 
judiciary article in the convention of 1846. 
I have carefully looked over all that he is 
reported to have said and done in the con- 
vention on this subject,‘ and there is nothing 
to substantiate the claim which Mr. Bigelow 
reports that he made to him, but a great 
deal to the contrary; so much,. in fact, 





that I am inclined to think Mr. Bigelow | 


must have misunderstood him. Mr. O’Conor 
did not assent to the article which was 
adopted. 


On the contrary, he presented a | 


minority report on behalf of himself alone. | 
This, it is true, proposed to vest judicial | 
power in the Supreme Court and certain | 


inferior courts, and 
appeals, but it is evident that he regretted 


the imminent changes which he found himself | 


unable to withstand. In the course of his 
remarks he observed : — 


to form a court of | 


“But conceiving, as he did, that this | 


report destroys nearly all the good features 


in our existing and past judicial systems, 


and furnished nothing that can be deemed 


an equivalent,” he deemed it his duty to | 


state his objections. 


‘He thought it would | 


be impossible to do the business of the | 
state under such a’ system, and that what | 


was done would be badly done.” Hespoke 
of the proposed Court of Appeals as “a kind 
of mongrel court between the two we have 
had, without the merits of either.” ‘The 
courts we had prior to 1821 were perfectly 
unexceptionable.” 
Court of Errors as “admirably framed,” 
‘‘emphatically the court of the people,” 
‘the best ‘court in the state,’ “ hourly in- 
fusing new blood into the law.” He said “ the 
sad mistake was in abolishing” “ that court, 
the Supreme Court and the Chancellor’s 


? Constitutional Debates, Atlas ed., Albany, 1846. 


He spoke of the old | 


| Report, p. 641). 


Court, and in substituting for the three this 
single eight-judge court.” He strongly in- 
sisted on a single supreme court for the 
whole state. He said that “in the Con- 
stitution of 1821, and its predecessor, was 
embodied the best model for a judicial 
system.” ‘*The Court of Chancery, or a 
separate tribunal, had been unceremoniously 
brushed away, and apparently with much 
personal satisfaction to members here,” and 
he paid a glowing tribute to the chancellor. 
He favored an ultimate court’of more than 
eight judges, and contended that some of 
them ought to be laymen. ‘“ He was one of 
the enemies of this new judicial system, be- 
cause he did not believe in its capacity.” 
He uniformly voted in the convention against 
the codifiers. He voted against the judiciary 
article, and finally he declared that ‘“ he 
thought the convention had altogether failed 
to present to the people a Constitution which 
would meet the exigencies of the times, or 
in any degree remedy the difficulties in this 
respect, which led to the calling of this con- 
vention — that it did not in any moderate 
degree meet his approval, and was a most 
signal failure. It would therefore be his 
duty to vote against the Constitution, and to 
induce his fellow-citizens to take the same 
course when they came to vote on it.” 

To be perfectly fair to Mr. O’Conor in 
this matter, I subjoin the continuation of 
his remarks referred to in Mr. Field’s letter, 
which will show the extent of his efforts at 
law reform, and also serve as an example of 
his forcible and excellent style : — 

“‘ Although it had been his fortune to practice 
for a good many years in the rigid and techni- 

* He desired sixteen judges, elected by senatorial dis- 
tricts, for four years. Argus Report, p. 541. Among his 


vagaries he wished to give that court power on motion to 
determine the venue of suits in the Supreme Court! (Argus 
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cal forms of the common law, and though he did 
not hesitate to say even here, that he was as ca- 
pable of fencing with them as his neighbors, and 
of taking care that his clients should not suffer 
from their misapplication, yet he had long 
thought that there was no propriety in the 
existing distinctions, in the forms of practice and 
pleading between these two tribunals—that of 
law and that of equity —and therefore, w7th the 
same view as the committee, that of ultimately 
blending them together, and forming one consis- 
tent, uniform and harmonious method of practice 
in the administration of justice, he had brought 
Jorward, as well as the committee, a system tend- 
ing to that end. His method of effecting the 
result differed from that of the committee in 
this one important respect—in no part of the 
article which he had presented had he introduced 
the phrases courts of law, and courts of equity, 
jurisdiction in law, or jurisdiction in equity. 

“ By denying to the distinction a constitutional 
recognition it was left fully and unquestionably 
within the power of the Legislature, shou/d they 
in their wisdom, on a full examination of the 
subject, find it proper to blend the system, to do 
so. It left the law-making and law-reforming 
power unembarrassed by any language in the 
Constitution which might be a barrier to such 
blending. It also left to them the power of re- 
tracing their steps, if, after making the experi- 
ment, 7¢ should be found that the project of blena- 
ing the two systems was impracticable—was, as 
some supposed, a dream of visionary enthu- 
siasts in law reform. If, enlightened by the de- 
velopments of experience, they should find the 
distinction salutary, they would be free to erect 
anew this barrier between law and conscience, 
which nothing but the iron test of mischiefs 
actually experienced from its abolition could con- 
vince him was necessary. It was, in a princi- 
pal measure, with the view of avoiding the per- 
manent establishment in the Constitution, be- 
yond the reach of legislative power, of these two 
modes of proceeding, that he had felt himself 
constrained to write out anew the whole article ; 
otherwise he would probably have confined him- 
self to his right te propose, in committee of the 
whole, amendments of the article. reported by 

the chairman. In other respects he mainly con- 
curred with the committee. Whilst he con- 
curred most fully in the remarks of the honor- 
able chairman as to the expediency of assimilat- 





ing the modes of taking testimony in those dif- 
ferent classes of cases called cases at law and 
cases in equity, and especially that the trial by 
jury should be extended as far as possible, still 
he had omitted that provision from his system, 
because he conceived that these minute details 
belonged to the field of ordinary legislation, or 
to that of court rules, and not to the Constitu- 
tion.” (Argus Report, p. 375.) 


These remarks were made a month and a 
half after the introduction of the resolution 
by Mr. White which gave rise to them. It 
is evident that Mr. O’Conor was a follower 
and not a leader in these reforms, a modifier; 
an adapter and a keen critic rather than an 
originator. 

The foregoing will certainly serve to dis- 
abuse any New York lawyer of the im- 
pression that Mr. O’Conor could ever 
seriously have claimed for himself the credit 
of the “authorship” of the great legal re- 
forms of 1846 and 1848. So much for his 
course in the constitutional convention as to 
the judiciary article. As to the code of 
civil procedure adopted in 1848, his spirit 
is sufficiently indicated by Mr. Field’s letter 
and in his animadversions upon the new 
system of pleading which it introduced. 
It is sufficient to add that Mr. David Dudley 
Field assures me that “ Mr. O’Conor did 
not invent the code reforms, but opposed 
them with might and main from beginning 
to end.” Of course Mr. Field refers to the 
code system independent of the judiciary 
article, in respect to which he has ex- 
plained Mr. Conor’s position in his foregoing 
letter. The code enacted the substance of 
the judiciary article as well as the minutiz 
of practice. The Hon. Martin I. Townsend, 
who was a member of the convention of 

1867-8, also writes me that “D. D. Field, 
Michael Hoffman and Arphaxed Loomis 
reformed our law practice.” The venerable 
Benjamin D. Silliman, at a dinner given him 
by the Bar of New York and Brooklyn, in 








1889, spoke of Mr. Field as “the chief 
' author” of “ the change created by the code 
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of procedure of 1848.” This, undoubtedly, 
is the universal belief in New York, and the 
unquestionable fact. 

This search into ancient history has served 
to inform me of Mr. O’Conor’s views upon 
another great legal reform of our state, 
namely, that in respect to the property 
rights of married women. He opposed it. 
He made a long and earnest speech about 
it, very beautiful in point of style. He 
admired the law as it then was, and declared 
that “He was no true American who de- 
sired to see it changed.” He repeated in 
substance the stock argument that it would 
be cruel to wives to give them the right to 
their own property, because it would make 
their husbands so angry, and thus “tend to 
impair domestic harmony.” . ‘The hammer 
fell” in the midst of this touching harangue, 
but by unanimous consent he proceeded, 
and closed with the following dismal pre- 
diction: “From amid the less pure and in- 
corrupt habits and manners as then existing 
around him, he would look back to the 
present day with emotions akin to those 
which affect our minds when contemplat- 
ing the first family in happy Eden before 
the tempter came.” Up to that time the 
distinguished speaker had not indulged him- 
self in any practical attempt to realize Eden 
‘with a common-law wife; but the reality 
introduced by the: incendiary change must 
have proved less objectionable than his 
anticipations indicated, for in 1854 he took 
unto himself awife who possessed all the dis- 
advantages brought in by the reformed law. 
Mr. O’Conor however was with the majority 
in his views, for the proposition, afterwards 
effected by legislation, was rejected by the 
convention by nine majority. One Mr. 
Simmons, a bachelor lawyer, pronounced 
it ‘‘a strumpet provision.” But in small 
matters Mr. O’Conor was apparently very 
gallant to women. Thus he was among 
sixty-one members who voted against forty- 
seven, in favor of giving the “ladies” a 
gallery in which they could listen to the 





debates, under the protection of a door- 
keeper. (Atlas Report, p. 67.) It must 
have been improving to the inmates of that 
gallery to listen to Mr. O’Conor and Mr. 
Simmons on their “ rights.”" 

It is interesting also to note that Mr. 
O’Conor advocated giving the defendant’s 
counsel in criminal trials the closing address 
to the jury. (Atlas Report, p. 1051.) 


SLAVERY — THE JACK AND LEMMON CASES. 


In his Memorial of Mr. O’Conor, prepared 
by Mr. Frederick R. Coudert for the Bar 
Association of the City of New York, he tells 
how Mr. O’Conor was moved to tears while 
reciting some fragments of William Samp- 
son’s article, ‘The Irish Emigrant.” ‘“ He 
had now lost control of himself,” and ‘“ tears 
stood in his eyes,” as he recited: ‘‘ He was 
born in a land which no longer was his; in 
the midst of plenty his children ate the 
bread of poverty; he toiled for a landlord 
whose face he never saw; he heard there 
was a great country beyond the sea where ” 

. and Mr. O’Conor exclaimed: “ Are we 
not both sons of the Irish Emigrant?” One 
would suppose that a person of such tendér 
sensibilities, who was ‘‘ always overcome by 
pathos,” would have had some sympathy 
with the four millions of black slaves in this 
country at that time. On the contrary, he 
always admired, and defended the system of 
human slavery, and thought its subjects very 
reprehensible for trying to run away from 
it. This in an Irishman and a lawyer seems 
anomalous. It was, however, fortunate for 
one suitor that there lived one lawyer at the 
North who entertained such sentiments; 
otherwise Mrs. Lemmon could not easily 
have found an advocate to urge the rendi- 


* Mr. O’Conor’s inconsistency was shared by Mr. Russell, 
who in the amusing debate on a doorkeeper for the ladies’ 
gallery, observed: “In this country, where the sex have 
higher privileges than in any other upon the face of the 
earth, and where they are held in higher estimation by 
men (a feeling which should be universal),” etc.; and 
then the faithless flatterer voted against giving them their 
rights in the Constitution ! 
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tion of her slaves, whom she had brought to 
New York, with such zest and conscientious 
conviction that those colored persons were 
standing in their own light when they de- 
clined to be remanded to the delights and 
advantages of the state in which they had 
been. 

Mr. O’Conor first appeared as a champion 
of slavery in 1835, when he was only thirty- 
one years old, in the case of the slave Jack 
(12 Wend. 311; 14 id.507). It was there 
held, by the Supreme Court, that where a 
slave escapes from one state into another, 
and is pursued by his owner, and brought 
before a magistrate, who, in pursuance of 
the act of Congress, examines into the mat- 
ter, and certifies that the slave owes service 
or labor to the owner, and grants permission 
to carry him back, the claimant may not be 
prevented from removing him by a writ de 
homine replegiando sued out under author- 
ity of a state law. The Court of Errors unan- 
imously affirmed this, solely on the ground 
that the plaintiff, having by his pleas ad- 
mitted his slavery and escape, the defendant 
was entitled to judgment, declining to pass 
on the constitutionality of the act of Con- 
gress or the State statute. The case is 
worthy of study as an example of the intri- 
cacy and the foolishness of special pleading 
in the old times, when a question of plead- 
ing seemed more important to the courts 
than the question of a human being’s right 
to his own freedom. 

Senator Bishop remarked that if “all the 
States in the Union are to be permitted to 
legislate upon this subject,” “it will in the 
end lead indirectly to the abolition of slavery, 
and that the most fearful consequences in 
regard to the permanency of our institutions 
will ensue. I regard this as but the enter- 
ing wedge to other doctrines which are de- 
signed to extirpate slavery; and we may 
find, when it is too late, that the patience of 
the South, however well founded upon prin- 
ciple, from repeated aggression will become 
exhausted.” He cited a decision from Pick- 





ering to sustain his argument. But he also 
said: “Slavery is abhorred in all nations 
where the light of civilization and refinement 
has penetrated, as repugnant to every prin- 
ciple of justice and humanity, and deserving 
the condemnation of God and man.” He 
based his opinion solely on the ground of 
the constitutional compact. 

I am informed by a gentleman, who was 
at the time a partner of Mr. Sedgwick, who 
sued out the writ, that Mr. Sedgwick 
“thought O’Conor very bitter in his pursuit 

‘of the slave.” 

But we get Mr. O’Conor’s mature and 
personal opinions of slavery more clearly in 
the Lemmon case. He entered into and 
argued this celebrated cause con amore. 
The case was argued in the Court of Appeals 
in 1860, and is reported in 20 New York, 
562. The facts were these: The plaintiff's 
wife, a citizen of Virginia, intending to go 
to the State of Texas, came to New York to 
embark, and brought with her eight negro 
slaves, her property. She intended to re- 
main there only long enough to find a pro- 
per ship, and intended to take the slaves 
with her. -One “Louis Napoleon,” a 
“marksman,” sued out Aabeas corpus to re- 
lease them from the detention of their mis- 
tress. This was based directly on the New 
York statutes of 1817, 1830, and 1841, to 
the effect that any slave “ imported, intro- 
duced, or brought into” this state, shall im- 
mediately become free. The contention on 
the part of the slave-owner was that the 
phrase ‘“ brought into” signified a bringing 
with intent to remain and reside, and that 
under the federal constitution slave-owners 
had the right to preserve their property in 

? The slow and stately progress of justice in those days 
is curiously illustrated by the history of this case. The 
slaves were released by the judge who granted the writ in 
November, 1852. This was affirmed by the general term 
in December, 1857. The case was finally decided by the 
Court of Appeals in March, 1860. Mrs. Lemmon’s riches 
must have taken to themselves legs long before even a 
decision in her favor could have done her any good. The 


case was held “ under advisement” by the general term 
five years! 
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slaves brought into a free state simply for 
the purpose of passing through to another 
destination. Mr. O’Conor is not blamable 
for advocating Mrs. Lemmon’s claim on 
statutory and constitutional grounds, but he 
improved the occasion to declare and elab- 
orate his belief that the institution of negro 
slavery was “just, benign, and beneficent,” 
and to use language, in the support of this 
unnecessary claim, unparalleled in any court 
of justice in a free state, to my knowledge, 
and that very unpleasantly affected the mass 
of Northern people at that critical period. 
He started off in his points with the argu- 
ment that the negro is essentially, and must 
always remain, an inferior being unfit to 
‘sustain a civilized social state,” and there- 
fore it was right to enslave him. He ro- 
bustly declared, ‘“‘ That alone and unaided 
he can never sustain a civilized social organ- 
ization is proven to all reasonable minds by 
the fact that one single member of his race 
has never attained proficiency in any art or 
science requiring the employment of high 
intellectual capacity. A mediocrity below 
the standard of qualification for the impor- 
tant duties of government, for guiding the 
affairs of society, or for progress in the 
abstract sciences, may be common in indi- 
viduals of other races; but it is universal 
among negroes. Not one single negro has 
ever risen above it.” As to the constitu- 
tional obligations he observed, ‘“ Portia’s 
mode of keeping promises (Merchant of 
Venice, act 4, scene 1) is: allowable only in 
respect to facts having the form of contracts, 
but which are of no binding force or obliga- 
tion in law or morals. The American citi- 
zen, who, applying Shakespeare’s doctrine, 
carries in his bosom a chapel illuminated by 
the higher law, and devoted to those infernal 
deities, Evasion and Circumvention, may be 
justified if the constitutional compact be 
void; but if it be valid, he violates honor 
and conscience.” In his opening argument 
at the outset he challenged his opponents 
to point out any line of the Holy Scriptures 





which pronounces or implies that human 
slavery is wrong. From this carefully pre- 
pared masterpiece of rhetoric and mis- 
directed ingenuity I extract the following 
choice passages. 

After some sarcasm on “ Louis Napoleon,” 
who sought to “disturb” Mrs. Lemmon’s 
“domestic relations,” and “invade” her 
“‘ domestic peace,” he observed, among other 
things : — 

“‘ What is there in our judicial history, what is 
there in our common law, as it is called, or in 
the sources of our law, to entitle a court of jus- 
tice, at this day, of its own authority, and _irre- 
spective of obedience to the mandates of positive 
legislation, to pronounce negro slavery unjust, or 
contrary to the fundamental principles of our in- 
stitutions? What is there to warrant any court 
of justice in this state, or in any state of the 
Union, to pronounce such a sentence as that, pre- 
liminarily to an inquiry into the import of the few 
simple words of plain English contained in this 
statute? I maintain that there is nothing to war- 
rant it. Still it is manifest that there is no prin- 
ciple in the English common law which inhibits 
slavery as immoral or unjust, as repugnant to nat- 
ural right or divine law. In the earliest stages of 
our existence as a people. . . negro slavery was 
recognized as just and lawful inthiscolony. Ne- 
groes were held in bondage without a doubt or a 
scruple as to its justice or morality... It will 
be seen therefore that in its origin our law did 
not receive from any quarter asone of its ele- 
ments any principle repugnant to slavery as a 
civil institution. We received none from divine 
authority ; we imported from England no pro- 
hibition of slavery, and the moment we began to 
make laws, and to lay the foundation of our 
social order, we established for ourselves a use- 
ful civil institution, the status of negro slavery.” 


Of Lord Mansfield’s celebrated utterance 
in the Somerset case, he remarked : — 


“‘ Certainly so much of it as was law had but 
little significance, while so much of it as was 
poetry has had considerable effect; it has won 
for him much unmerited applause. . . We have 
as authority for our position that it is not evil 
per se, the voice of all mankind in past ages, and 
of all portions of mankind amongst whom law is 
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administered at this day. It may be enacted 
that one shall not hold a slave in a particular 
state; but the general proposition that slavery 
is unjust in such a sense that judicial tribunals 
are bound to treat it as repugnant to natural law, 
and to deny all rights of property growing out of 
it, not expressly created by the local law, finds 
not a living advocate entitled to respect, and not 
one single judicial authority — I mean one single 
judicial decision. Some of the ravings of certain 
persons may indeed be found tending in that di- 
rection ; but it has never been determined by the 
judicial tribunals of any country that any right, 
otherwise perfect, loses its claim to protection by 
the mere fact of its being founded on the owner- 
ship of a negro slave. The proposition that 
freedom is the general rule and slavery the local 
exception, has no foundation in any just view of 
the law as a science. It is one of the fraudulent 
catch-words of the day, contrived for the worst of 
purposes and never employed by good men, except 
when laboring under a delusion. . . ‘The condi- 
tion of a stranger coming from another state, who 
is the owner of a slave, in respect to his property 
in the service of the slave, is exactly the same as 
his condition would be if he were the owner of a 
horse or the owner of a barrel of flour under like 
circumstances. . . I do not know that they can 
be said to have made any progress. If they have, 
certainly it has been through the beneficent oper- 
ation of the slave-trade, and their pupilage under 
the system now established in the slave-holding 
states of this Union. There, and there alone, 
have negroes attained to anything like a comfort- 
able state of existence. Through these instru- 
mentalities alone have any of the race attained 
the blessings of civilization, the light of Christian- 
iy, ete: . I say therefore that to the black 
man, when held in slavery, the white man, his 
master, makes a due return. He treats him _pre- 
cisely as the more intelligent must and should 
treat his dependent inferiors. Occasional vio- 
lations of ptopriety do not affect this question.”’ 
Africa “‘seems to have been, in reference to the 
negro, very much what the quarry is to the 
architect or the sculptor—a place whence to 
draw a crude material, useless in its native state, 
but susceptible, under wise control, of being made 
useful to the human family. [Sensation.].. . 


Negro slavery conflicts with no general law which 
has ever been recognized. 


It conflicts with no 





law of nature which has any authority among 
men ; and lastly in its own characteristics it is not 
in conflict with any principles of natural justice 
that are perceptible to a sound mind. It is a 
source from which might’ be derived the greatest 
blessings to millions of the negro race; and it is 
by no means credible, if we will be enlightened 
by the history of the past, that any considerable 
number of the race could attain an equal measure 
of enjoyment without it. . Negro slavery can- 
not be abolished. Since the foundation of this 
republic it has ever been a main pillar of our 
strength, an indispensable element of our growth 
and prosperity. It is now an integral part of our 
being as a nation. ‘To eviscerate it by fraud, or 
tear it out by violence, would be a_ national 
suicide. To vindicate its essential justice and 
morality in all courts and places before men and 
nations, is the duty of every American citizen ; 
and he who fails in this duty is false to his 
country, or acts as one without understanding. 
. . « By appealing to patriotism, I seek only to 
awaken attention. I would, by its aid and through 
its benign influences, give to every American citi- 
zen, ere it be too late, this admonition : Do not turn 
aside from the truth of history, the teachings of 
experience, the rational deductions of common 
sense, and from a mere caprice, without moral 
necessity, inflict upon your country’s material in- 
terests and her honor a fatal blow. Do not so 
act in your capacity as a citizen, that if arraigned 
before the judgment-seat of practical wisdom, 
you would find no refuge from a traitor’s doom 
except in the plea of insanity.” 


These extracts will suffice. Ea pede Her- 
culem, and it is indeed a Hercules of foren- 
sic debate that we recognize in this wonder- 
ful but wrong-headed and wrong-hearted 
argument. It would be cruel to the great 
lawyer's memory, as a lawyer, statesman 
and moralist, to cite these opinions if he 
had ever changed his mind and repented, 
but he went to his grave with the same 
sentiments. It is evident that if he ever 
entertained an angelic visitant he could not 
consistently request him, in the words of 
the pious Abou ben Adhem, to “ write him 
as one who loves his fellowmen.” It is a 
striking commentary on Mr. O’Conor’s utter 
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t 
inability to read the signs of the times, that 
within three years from the time when he so 
confidently pronounced that “ negro slavery 
cannot be abolished,” it was abolished, and 
that nobody to speak of, North or South, 
wishes to see it reinstated ! 

Although Mr. O’Conor’s argument seems 
to imply his conviction of the utter unfitness 
of free negroes to participate in civil govern- 
ment, yet in the constitutional convention of 
1846 he had introduced the article on the 
elective franchise which was adopted, pro- 
viding that these inferior creatures might 
vote if they were freeholders to the amount 
of $250 and taxed therefor, and freeing all 
others from direct taxation. At that time, 
therefore, he seems to have conceded that 
all privileges in which a negro might reason- 
ably share were not embraced in the system 
of slavery. Atthat time Mr. O’Conor seems 
to have been more liberal than some other 
members, for one pronounced negroes 
‘‘ merely an excrescence upon our society ” ; 
another invoked the “curse of Canaan” 
against them; another said that giving 
them the elective franchise would be joining 
‘the cow and the ass in the same yoke ”; 
and still another ‘‘ believed that slavery had 
been permitted, in the providence of God, 
as a means of preparing a portion of the 
Ethiopian race for the great mission of 
civilizing the tribes of Africa.” 

During the civil war Mr. O’Conor favored 
the cause of the South. So well understood 
were his sentiments on this subject, that 
when the Democratic party nominated 
Horace Greeley for the presidency in 1872, 
a bolting convention at Louisville nominated 
Mr. O’Conor. This was against his earnest 
and sincere protests, but as some ardent 
Whigs in Massachusetts persisted in voting 
for Daniel Webster, although he had not 
been nominated by any party, and in fact, 
was dead, so 21,559 gentlemen of Mr. 
O’Conor’s way of thinking voted for him in 
spite of his protests. 

To do Mr. O’Conor justice, it must be 





owned that he never sought nor desired 
public office of any kind. I say this in 
spite of Mr. Bigelow’s statement that in 
conversation with him, Mr. O’Conor seemed 
to think it strange that he had not oftener 
been taken up for office. He may have 
thought so and yet not have cared for office. 

Mr. Bigelow, in his paper in “‘ The Cen- 
tury” on O’Conor, narrates that Aaron 
Burr believed that Chancellor Walworth 
decided all his causes against him from 
personal pique, because of Burr’s advice 
to him not to publish his rather egotistical 
address. When the Chancellor's grandson 
was in late years indicted for murdering his 
own father, Mr. O’Conor saved his neck 
(without fee) on the grounds that the de- 
ceased treated his wife very badly and the 
son was subject to epilepsy! I hope Mr. 
O’Conor was not consciously avenging Burr, 
who would probably have thought it venial 
to kill a Walworth, and I do not think he 
was, for he paid the Chancellor great com- 
pliments in the constitutional convention of 
1846. That however was when he was 
getting rid of him and his court. 

Mr. O’Conor was above the middle height, 
spare and erect. His head was well-balanced 
and fine, his mouth large and compressed, 
his eyes (I should say) a steely blue, — or 
perhaps most people would call them gray, 
—very brilliant and intelligent, severe at 
will, but ordinarily not unkind. He wore a 
fringe of beard all around his face. He 
gave much less thought to the suit he wore 
than to any of his other suits. He generally 
went in rather rusty black, and I should 
guess that a contractor might have made 
money by agreeing to pay his tailor’s bill 
for $100 a year. He was no believer in 
Dr. Holmes’s aphorism that “the hat is 
always felt,” for he wore one that looked 
as if it might have come in with the 
Forrest cases, although it indubitably sur- 
vived them. He wore this well back on his 
head, in this resembling Horace Greeley, 
with whom he probably disagreed in every- 





go 





The Green Bag. 





thing else, unless it was his leniency toward 
Jefferson Davis. (They both went on his 
bail bond.) He moved on the street, on 
the few occasions on which I have seen 
him, with an abstracted air, but with a fine 
scholarly dignity. An excellent portrait of 
him accompanies Mr. Bigelow’s sketch. 
Undoubtedly, in the popular estimation, 
Mr. O’Conor was like an iceberg — lofty, 
pure, shining to be sure, but cold, inacces- 
sible and unpleasant to run against. On the 
other hand, his great countryman and an- 
tagonist, Brady, was regarded as a sunlit 
and smiling eminence, whose sides attracted 
dwellers and nourished the kindly fruits of 
the earth. It may well be doubted whether 
* Mr. O’Conor was a lovely and amiable char- 
acter. One may be permitted to doubt 
that he yearned, like Abou ben Adhem, to 
be written as “one who loved his fellow- 
men.” One may say, without much fear of 
contradiction, that he was a natural aris- 
tocrat, and of a somewhat haughty and re- 
served disposition. He did not mingle 
easily and familiarly with the community, 
and cared little for their applause and less 
for their censure. In his last years, seeking 
retirement and a healthful air, he insulated 
himself on Nantucket, where nobody could 
swim out to call on him, and he there led 
the life of a recluse. He seems to have 
been possessed, like Mephistopheles, by 
the spirit of denial. One of his most dis- 
tinguished contemporaries and _ survivors 
writes me: ‘“‘ Mr. O’Conor was a very in- 
consistent and eccentric man. He seemed 
never to have a fixed opinion unless it was 
adverse to the opinion of the rest of man- 
kind. He championed slavery as a ‘ benign 
institution’; he maintained that the Federal 
executive should consist of several persons ; 
and was ‘ agin everybody,’ as the poor voter, 
who came to the polls in Bryant's time, 
proclaimed himself to be.” One of the 
oldest surviving members of the constitu- 
tional convention of 1867-8 writes me: “I 
never heard that O’Conor was in favor of 





anything but human slavery.” The former 
of these gentlemen is a Democrat, the latter 
is a Republican. On the other hand, Mr. 
James C. Carter, who knew him as well as 
anybody knew him, under the beneficent 
rule 22/ nisz, etc., while admitting that Mr. 
O’Conor stood in popular repute as I have 
stated above, contended that he assumed an 
austerity that was not natural to him. This 
somewhat remarkable explanation is made 
as follows: ‘In his professional life, in his 
office, or in the courts where he was most 
frequently met, he was wont to surround 
himself with a forbidding and mysterious 
air, and appeared severe, austere, repellant. 
Many took this as a manifestation of his 
real character, whereas in truth it was but 
one of the instrumentalities of his art by 
which he often bewildered and confounded 
his adversaries. At the same time, in the 
circle of his friends, in his or their homes, he 
was like the gentlest of men, warm, friendly, 
generous, magnanimous.” Mr. Frederick 
R. Coudert, also, on the same fost mortem 
occasion, after narrating how Mr. O’Conor 
severely scolded a little shoeblack who in- 
truded on him in his office, and how soon 
after he sought him out in the street and 
gave him a new outfit from a neighboring 
clothing-shop, observes: “ If this was meant 
as an atonement for his impatience, it was a 
royal atonement. But it was rather a mani- 
festation of his true nature — the other scene 
was a simulacrum —a false pretense. For 
there were false pretenses in Mr. O’Conor, 
and all who knew him knew that he was full 
of false pretenses of that kind.” And Mr. 
Coudert seems to intimate that the scene in 
the office was enacted for the benefit of the 
clerks. Thus Mr. O’Conor is made to have 
assumed a failing instead of a virtue, and 
run counter to Hamlet’s advice to his 
mother, and to the general conduct of man- 
kind. It must be confessed that if these 


latter gentlemen are right, this was a very 
unusual, unamiable and unpleasant form of 
hypocrisy, and considering the unwavering 
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consistency with which Mr. O’Conor kept 
it up, it must have been extremely irksome 
to him. One could heartily wish that these 
generous and eloquent defenders could have 
explained away, on the same hypothesis, 
his public views of human slavery. It is 
but echoing the opinion of foes and friends 
alike to say that he was the very soul of 
personal purity and professional honor, 
Truly, a mixed character, lacking in candor 
and simplicity: if posterity does him in- 
justice, he himself must be much to blame 
for it, and of this his defiant spirit will be 
as regardless now as it was when it inhabited 
its earthly tenement. 

Mr. O’Conor was not a humorous man, 
but still he had a grim kind of pleasantry, 
ard undoubtedly a biting and tormenting 
wit. His power of sarcasm was very afflu- 
ent and very “handy.” One can easily 
believe that his speeches against Edwin 
Forrest were characterized by a “savage 
eloquence,” as Mr. Bigelow tells us. From 
Mr. Bigelow’s account he does not appear 
to have been widely acquainted with mis- 
cellaneous literature, nor to have been a 
reading man, but he must have read well in 
his youth to acquire so good a style. He 
seemed, however, to regard reading as a 
vice, for he told Mr. Bigelow that “ He 
thought the cheapness of printing in Amer- 
ica had made overmuch reading one of the 
most pernicious forms of dissipation.” An 
eccentric opinion, in which Mr. Bigelow 
avows his concurrence! Thinking so, why 
has this accomplished gentleman contributed 
so much to our literature ? 

When Mr. O’Conor retired to Nantucket, 
it seems as if he might gracefully have laid 
aside his reserve, natural or artificial, and 
“‘condescended to men of low estate” on 
the little island; but I am informed that he 
did not, but retired himself, not only from 
the world and the late theatre of his brilliant 
achievement, but from Nantucket itself and 
its small population of curious observers of 
the lion of the sea-girt desert. The truth is, 
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I think, that he was not a democrat, but an 
aristocrat, and not an easy and tolerant 
aristocrat. I would not call him arrogant, 
but supremely indifferent to his neighbors, 
and profoundly conscious of his own un- 
questionable superiority. He did not make 
his retirement a mask for continued control 
in the affairs of his late domain, like 
Charles V. in the convent of Yuste, but he 
did sometimes yearn to be out in the world 
again. On one occasion he told Mr. Bige- 
low that he was “spoiling for a fight,” and 
on another, having come to New York, and 
overcome a hackman who overcharged him, 
he avowed that it was worth the journey 
from Nantucket just to beat, that fellow! 

At Nantucket, however, he unostentati- 
ously exemplified the most beautiful and 
lovable trait of his character — his fidelity to 
early benefactors. When he first entered 
on practice in New York, Mr. .Pardon, a 
merchant, indorsed his note for some three 
hundred dollars, to enable him to buy his 
first law-books. Some sixty years later, in 
charge of his house at Nantucket he put his 
adopted daughter, a great-granddaughter of 
that unforgotten benefactor, and dying, he 
left her that house with its furniture, his 
library, his watch, and one-third of the rest 
of his estate. 

Some years before his death Mr. O’Conor 
was so seriously ill that his life was despaired 
of for a long time, and the country expected 
the news of his demise at any moment. But 
he, doubtless mindful of the old writer’s 
assertion that “‘ man doth not yield himself 
unto death save through the weakness of his 
feeble will,” and not being quite ready to go, 
resolved that he would not, and he did _ not. 
His recovery was an amazing assertion of 
the power of the human will,—in Mr. 
O’Conor’s case an imperial attribute. If 
old Glanvill could have witnessed his death, 
he would have confessed that his assertion 
was wrong in at least one instance. To 
prove himself an exception to most men in 
many points, he built a great country-house 
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at Nantucket, when he was eighty years old, 
and managed to live in it two years. 

With all his beneficence and open-handed 
generosity, Mr. O’Conor left a very large 
fortune — for a lawyer. It has been esti- 
mated by those in a position to know, at 
eight hundred thousand dollars. He owned 
eleven acres of land, with his town house, on 
Washington Heights, worth from three to 
four hundred thousand dollars, and he once 
owned a house in Fifth Avenue. His li- 
brary is said to have cost him one hundred 
thousand dollars, but it realized at auction 
sale less than thirty thousand dollars— 
another proof that law books are poor 


property. 


NoTE. — While Mr. O’Conor was engaged in his criti- 
cisms on the Court of Appeals, a remarkably clever skit 
appeared in the Albany Law Journal (Vol. 12, p. 127), 
entitled “ Verses in an Album,” but who wrote it, or 
whether it was originally contributed to that journal, I 
cannot tell after this lapse of time. The verses are as 
follows : — 


’Tis human to err, I know, 
And I’ve heard of the nods of Homer, 
But to call me fallible — O 
That is an absurd misnomer! 
For I never nod, not I, ’pon honor, 
I nod? Go to, I’m Charles O’Conor. 


The rest of the bar, ’tis true, 
In its want of wisdom feels 
That a decent respect is due 
To the voice of the Court of Appeals. 








But my court of last resort, pon honor, 
Of first and last is Charles O’Conor. 


My brethren everywhere — 
Weak men and sore deluded — 
By what the court declare 
In honor feel concluded. 
But I, the head of the bar, ’pon honor, 
I’m only concluded by Charles O’Conor. 


If the bench would avoid rebuff, 
Let ’em always manage to fix it 
To sneeze when I take snuff 
And follow my zpse dixit ; 
So shall they acquit themselves with honor, 
And gain the affirmance of Charles O’Conor. 


’Tis an ancient silly saw, 
Who wrote it deserved the rod, 
Which tells, in speaking of Law, 
That “ its seat is the bosom of God.” 
Its seat — and I say it upon my honor — 
Is found in the bosom of Charles O’Conor. 


With me the profession will die, 
Who denies it utters a whopper, 
And the Court that’s against me — ah why 
Will our Judges have motives improper ? 
I’m never improper, not I, ’pon honor, 
I’m proper, and modest : 
Yours, CHARLES O’CONOR. 


My attention has been called to two errors in the first 
part of this sketch. Mr. O’Conor was never “ district 
attorney of New York,” but in the year stated he was 
appointed United States district attorney for the southern 
district of New York. Mr. Brady did not come into the 
Forrest case until after the trial. The defense was con- 
ducted by John Van Buren. 
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CURRENT TOPICS. 


‘‘THE Docs oF CELEBRITIES.”— Under this 
title the «* Strand Magazine ” for October gives many 
pictures of dogs, in some instances accompanied by 
their owners, as Patti with her «‘ Araboe,” Baroness 
Burdett-Coutts with her ‘* Pet,” and Mr. Justice 
Hawkins with his ** Jack.” His lordship is presented 
in profile, in wig, gown and bands, with one arm 
affectionately thrown around ‘+ Jack,” who faces the 
audience. This is a pleasing portraiture. ’Arry 
*Awkins his halso fond hof ha ’orse, we believe. 
‘‘ The Strand” says: — 


‘But before we proceed further it would be idle to 
neglect the dog, whose legal wisdom is supposed to surpass 
that of many a junior barrister — ‘ Jack,’ the inseparable 
associate, both at home and on the Bench, of Mr. Justice 
Hawkins. The anecdotes—many of them no doubt 
apocryphal —which are related in legal chambers and 
Temple common-rooms of ‘ Jack,’ whose portrait conjointly 
with that of his learned master is here given — would fill 
a whole issue of this magazine. ‘ Jack’ accompanies his 
master everywhere— except to church. Evidently his 
taste does not extend in that direction. Mr. Justice Haw- 
kins in a letter to the writer says: ‘I can say that a more 
intelligent, faithful, and affectionate creature never had ex- 
istence, and to him I have been indebted for very many of 
the happiest hours of my life.” 


Great lawyers before this have been fond of dogs. 
Eldon was portrayed with his dog ‘ Pincher,” and 
according to a remark which the chancellor pretended 
he had overheard, was at least by one person thought 
to look the wiser of the two.. Erskine had a favorite 
dog, always present at consultations, dressed in wig 
and bands, to the scandal of the solicitors, who said 
that the dog seemed to pay more attention to the 
business than his master. Would that «« The Strand” 
would give us some of those anecdotes of «‘Jack.” 


TECHNICALITIES. — The modern codes of practice 
were intended to abolish technicalities in pleading, 
and are supposed to have done so, and to have ef- 
fectuated the result that the parties to a suit are fully 
apprised beforehand of the real character of the claim 


and the defence, and cannot suffer from surprise in | 








this regard. It is true that the codes have enacted 
that the pleadings shall contain respectively a plain 
and concise statement of the facts constituting the 
cause of action and the defense. But it seems that 
the courts have been astute to defeat this requirement 
and design, in their construction of what may be 
proved under a bare general denial. It would seem, 
for example, that under a general denial in an action 
on a promissory note, nothing by way of defense 
should be allowed except to show that the defendant 
did not execute the paper. By express statute, at 
least in New York, he cannot prove payment, nor 
usury, nor outlawry, nor any other affirmative de- 
fense. But suppose the note has been fraudulently al- 
tered since’ he signed it —can he show that under a 
general denial? The courts hold that he may, on the 
theory that his denial that he executed that contract as 
charged covers the case. But how does this apprise 
the plaintiff of the defense of alteration? Clearly it 
does not, and the real defense must frequently sur- 
prise him. There is something wrong here, and it 
ought to be corrected by requirimg such a defense to 
be pleaded. 


BROUGHAM’s Nose. — Among the most delightful 
reading are the memoirs and letters of the «« Bawston 
set,” — Prescott, Sumner, ‘Ticknor, Lowell and 
Motley — especially the pictures of foreign society 
which all of them except Lowell afford. Running 
over Motley’s Correspondence recently (which is 
much more entertaining than Lowell’s), we find some 
admirable portraits of Lord Brougham, which every 
lawyer ought to read. Motley says: 


“ Let me give you a photograph while his grotesque image 
still lingers in the camera-obscura of my brain. He is 
exactly like the pictures in ‘Punch,’ only ‘ Punch’ flat- 
ters him. The common pictures of Palmerston and Lord 
John are not like at all, to my mind, but Brougham is al- . 
ways hit exactly. His face, like his tongue and his mind, is 
shrewd, sharp, humorous. His hair is thick and snow- 
white and shiny; his head is large and knobby and bumpy, 
with all kinds of phrenological developments, which I did 
not have a chance fairly to study. The rugged outlines or 
headlands of his face are wild and bleak, but not forbid- 
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ding. Deep furrows of age and thought and toil, perhaps 
of sorrow, run all over it, while his vast mouth, with a 
ripple of humor ever playing around it, expands like a 
placid bay under the huge promontory of his fantastic and 
incredible nose. His eye is dim, and could never have 
been brilliant, but his voice is rather shrill, with an un- 
mistakable northern intonation; his manner of speech is 
fluent, not garrulous, but obviously touched by time; his 
figure is tall, slender, shambling, awkward, but of course, 
perfectly self-possessed. Such is what remains at eighty of 
the famous Henry Brougham.”...“ Lord Brougham interests 
me as much as any man. He is now eighty years of age, 
but I do not see that he is much broken. His figure is erect, 
not very graceful, certainly, but active. His face is so 
familiar to every one, principally through the pictures in 
‘Punch,’ as hardly to require a description. The whole 
visage is wild and bizarre, and slightly comical, but not 
stern or forbidding. Like his tongue and his mind, it is 
eminently Scotch, sharp, caustic, rugged, thistleish. The 
top of the head is as flat as if it had been finished with a 
plane. The brain chamber is as spacious as is often allotted 
to any one mortal, and as the world knows, the owner has 
furnished it very thoroughly. The face is large, massive, 
seamed all over with the deep furrows of age and thought 
and toil; the nose is fantastic and incredible in shape, 
There is much humor and benevolence about the lines of 
the mouth. His manner is warm, earnest, eager, cordial. 
I was with him half an hour yesterday, and he talkeda good 
deal of the question of Cuba and the slave-trade. He was 
of opinion that the claim to visit must be given up; that 
there was no logical defence for it; but he spoke with a 
sigh and almost with tears of the apparent impossibility of sup- 
pressing the slave-trade, or of preventing in America the 
indefinite extension and expansion of slavery.”’...‘‘ Then 
came Lord Brougham, looking as droll as ever. There 
certainly never was a great statesman and author who so 
irresistibly suggested the man who does the comic business 
at a small theatre as Brougham. You are compelled to laugh 
when you see him as much as at Keeley or Warren. Yet 
there is absolutely nothing comic in his mind. On the 
contrary, he is always earnest, vigorous, impressive, but 
there is no resisting his nose. It is not merely the cont 
figuration of that wonderful feature which surprises you, 
but its mobility. It has the litheness and almost the length 
of the elephant’s proboscis, and I have no doubt he can 
pick up pins or scratch his back with it as easily as he could 
take a pinch of snuff. He is always twisting it about in 
quite a fabulous manner.” (Motley must mean, like an 
elephant in a fable! Otherwise he would not have been 
guilty of such a use of the word “ fabulous.”) On arriving 
at Holland House for dinner, “there were but two persons 
in the room. In the twilight I did not recognize them, 
but presently I observed the familiar proboscis of Lord 
Brougham wagging in a friendly manner towards me.” 


Brougham was doctored at Oxford, in 1860, at the 
same time with Motley, and the latter thus describes 
him on the march through the streets to the scene: 


“Nothing could be more absurd than old Brougham’s 
figure, long and gaunt, with snow-white hair under the 
great black porringer, and with his wonderful nose wagging 





lithely from side to side as he hitched up his red petticoats 
and stalked through the mud.” 


Motley also draws attractive pictures of Lyndhurst 
at eighty-six, as, for example : 


“Nothing can be more genial, genuine and delightful 
than Lyndhurst’s manner .. . I like his society because of 
the magnificent spectacle he affords of a large, bright in- 
tellect setting in ‘one unclouded blaze of living light,’ 
without any of the dubious haze which so often accom- 
panies the termination of a long and brilliant career. Every- 
body looks up to him with reverence and delight. He is 
full of fun, always joking, always genial, and alive to what 
is going on around him from day to day. He has made 
two or three very good speeches this session, and is going 
to make another, and there is not a sign of senility in any- 
thing that he says.” 


Motley records that Brougham and Lyndhurst were 
always chaffing one another. He heard Lyndhurst 
declare that Brougham once went upon the wool- 
sack in plaid trousers, and with his peer’s robe over 
his chancellor’s robe. Brougham denied the trousers, 
but did not deny the double robes. «+ Lady Stanley 
observed that the ladies in the gallery all admired 
Lord Chelmsford for his handsome leg. <A virtue 
that was never seen in you, Brougham,’ and so on.” 

We get a glimpse of Judge O. W. Holmes in a 
letter from his father to Motley in 1860: 


“T am just going to Cambridge to an ‘exhibition,’ in 
which Oliver Wendell Holmes speaks a translation (ex- 
pectatur versio in lingua vernacula), the Apology for Soc- 
rates; Master O. W. Holmes, Jun., being now a tall youth, 
almost six feet high, and lover of Plato and of art.” (!) 


GLADSTONE’S HORACE. — The G. O. M., not 
being very busy of late, has made a metrical trans- 
lation of the Odes of Horace. It is an astonishingly 
clever performance. Mr. Gladstone evidently lacks 
some of the niceties of a practised versifier, but he is 
generally skillful and remarkably faithful to the sense, 
and always vigorous. His metres are varied, but he 
makes no attempt to imitate the original metres, and 
he struggles for conciseness, sometimes at a great 
cost. Occasionally he misses the sense, as for ex- 
ample, notably, in the last line of the first ode of the 
first book, which he renders : 


“Count me for lyric minstrel thou, 
The stars to kiss my head will bow.” 


Such is not the sense of «* Sublimi feriam sidera ver- 
tice.” The phrase does not mean that the stars will 
stoop, but that the poet will strut and exalt his head 
to them. As we have not had many cares of state 
on our mind of late, we think we can do this better, 
as for example : 
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“Grant me the lyric poet’s praise, 
And to the stars my head I’ll raise.” 


Among recent American translators, Mr. Sargent 
renders the passage thus: 


“But I shall touch the starry skies 
If thou vouchsafe to write my name 
Among the bards of lyric fame.” 


But Mr. Sargent does not tell us what he will touch | 


the skies with. Mr. Field gives it thus.: 


“And if you place me where no bard debars, 
With head exalted I shall strike the stars.” 


The first line of which is rather uncouth in sense and 
in sound. 

Again, in the fourth ode of the first book Mr. Glad- 
stone renders: 


“ Pallida mors zquo pulsat pede pauperum tabernas 
Regumque turres, o beate Sexti,” — 

“Oh Sextius, Furtune’s favorite, the kingly tower alike 
And pauper’s hut pale death will strike.” 


Mr. Sargent renders this: 


“Pale Death before them stalks impartially, 
Whether the portals be 
Of peasant or of prince — hovel or tower — 
Alike all feel his power, 
Oh, happy Sextius! ” 
Mr. Sargent is diffuse and Mr. Gladstone misses the 
idea of the crushing foot of Death. Let us diffidently 
move the following amendment: 


“Oh, happy Sextius! pale Death’s foot will strike 
The tower of kings and peasant’s hut alike.” 


THE CHANCELLOR'S TERM. — Something has been 
said recently in these columns concerning the notion 
prevalent in England that the term of judicial office 
is shorter in this country than there, and the opinion 
was here expressed that this is an error. Just now 
an incident has occurred which emphasizes the fact 
of the uncertainty and brevity of the Lord Chancel- 


lor’s term of office, and the absurdity of allowing the | 
first law-officer of the kingdom to be subject to the | 


fortunes of his political party, as it would be absurd | one divorce to every twelve marriages in the year from 


for the Chief-Justice of the Supreme Court of the 
United States to come in and go out with each 
changing administration at the White House. 


lowing account of the incident in question : — 


“These two officers, the greatest functionaries of the 
whole system, played a little comedy at the Guildhall on 
the occasion of the Lord Mayor’s banquet, which sounds 
like a version of the amenities that occurred between 
Betsy Prig and Sairey Gamp when their relations became 











We 
are indebted to the ever excellent ‘* Notes from Lon- | 
don” in the «* Scottish Law Magazine” for the fol- | 





too strained for silence. If it wasn’t a quarrel in public, 
the printed word must convey a very wrong impression, 
It may have been only their fun; but, as one reads, the 
feeling is strong that, if it were, they have not mastered 
the art of humorous expression; and their chaffing, if such 
it were, like that intellectual entertainment often does, 
seemed to end in right-down earnestness and bad temper. 
It was a question of who should respond for the judiciary 
as the real head of it. The poor sheriff got mixed, and, 
knowing the Lord Chief Justice was to respond, apologized 
to the Lord Chancellor for the toast not being entrusted to 
him. This was not pleasing to the new Lord Chief Jus- 
tice, who naturally magnifies his office. The instincts of 
the fighting advocate were roused, and he said, ‘I beg to 
say that the Sheriff had no cause of complaint. My noble 
friend, great and distinguished as he is, is, after all, only a 
fleeting, temporary, political, quasi-judicial person. I claim 
to be one of the permanent judges of the land.’ 

“To whom the Lord Chancellor in reply, ‘The Lord 
Chief Justice has said that I am but a fleeting character in 
the judicial world. However true that may be, I reflect 
that at least my career has not been so fleeting, but that 
this is the third Lord Mayor’s banquet at which I have 
been present, and I think that under those circumstances 
I might well believe you would all desire that it should 
be left to the Chief Justice to respond for the Bench on 
the first occasion on which he appears in his present 
office.’ 

“There is a healthy ring of genuine human nature in 
this little outburst, which comes as a great relief from the 
solemn conventionalities and platitudes about the fearless- 
ness and incorruptibility of the judges and the devotion 
and courage of the Bar with which we are usually wearied 
on these occasions.” 


How long a period three Lord Mayors’ banquets 
cover we do not know, but it isa queer standard by 
which to measure the term of the Lord Chancellor’s 
office. But Lord Chief Justice Russell is right; the 
Lord Chancellor is only a ‘fleeting, temporary, po- 
litical, quasi-judicial person,” and the soup that he 
eats at the Mansion House should be mock-turtle. 


DIvoRcE IN OHIO. —Recent statistics of divorce 
in Ohio expose a most shocking state of affairs, as 
disclosed in one of our Ohio exchanges, namely, about 


July, 1893, to July, 1894, or 2,753 divorces in all! 
In 1892-1893 the number was 2,913, and in 1891- 
1892 it was 2,737. In three years, 8,403 divorces! 
The total number of suits brought during the year 
was 3,696, and 2,918 were pending when the year 
began. There were 858 cases dismissed during the 
year. In one county 399 divorces were granted. 
The women get about 73 per cent of the divorces. 
It is significant that 1,380, or more than half the 
whole number, were granted for absence and neglect, 
while only 385 were granted for adultery, and the 
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usually prolific cause of ‘‘ cruelty” furnished only 
567. The causes were as follows : — 


Granted Granted 

to Husband, to Wife. 
Adultery. . , : 196 189 
Absence and neglect . _ 400 980 
Cruelty ‘ ‘ : : 51 516 
Drunkenness : ; 47 276 
Fraud . : : ; 10 12 
Miscellaneous. , ; 26 50 
Total *. P . i 730 2,023 


It looks very much as if this country would equal 
its former record of 322,000 in twenty years. 





NOTES OF CASES. 


WIFE HARBORING A DoG.—In Strouse v. Leipf, 
Alabama Supreme Court, 23 Lawyers’ Rep. Anno- 
tated, 623, it was held that a wife is not liable for 
harboring a vicious dog on her own premises, al- 
though by law she holds her estate separate, and her 
husband is not liable for her torts in which he does 
not participate. This is an elaborate examination by 
Stone, J., at the conclusion of which he observes : — 


“Let us recur to the facts of this case. The dog had 
been on the premises for several years. No present act of 
negligence is charged against husband or wife which led 
to the escape of the dog and the consequent injury of the 
plaintiff. The fault charged was and is that a dog with 
known vicious propensity was kept on the premises, and 
that, escaping therefrom, he inflicted the injury complained 
of. The wrongful act was the keep of the dog. This 
pertained to the government of the household and 
premises, — the economy and administration of the domes- 
tic affairs. It was not the act of a moment, or the work of 
an hour or a day. It was continuous in its nature, and 
must be charged to the account of the head — the govern- 
ing head —of the family. For this injury no suit could 
have been maintained at common law against the husband 
and wife jointly. It would have been adjudged to be his 
act, his wife, at most, acting conjointly with him, and 
under his presumed control. Nor has the statute wrought 
any change in this bearing of the question. If the wife 
had any part or lot in the keep of the dog, it cannot be 
classed as her tort, ‘in the commission of which he did not 
participate.’ She could not keep the dog without his con- 
sent and participation. Hence the case is not brought 
within the provisions of the statute. 

“A further argument: Let us suppose the husband had 
been sued, and he had pleaded in bar that the wife owned 
and kept the dog. Every one will say such defense would 
be frivolous. The husband, the head and governor of the 
family, must be held accountable for the economy and 
administration of the household. ‘This power and right 
have not been taken away or impaired by the statutes 
securing to married women their separate estates. We are 
aware that we have given to this subject a somewhat 
extended consideration. We have done so because it 








brings before us, for the first time, the inquiry to what 
extent, if any, our married women’s laws have changed the 
relations of the husband to the household and its govern- 
ment. We have felt that so grave a question should not 
be slurred over, but should be clearly and definitely settled; 
and, notwithstanding our statutes have revolutionized the 
property rights of the wife, they have effected no change in 
the headship — the dominion and control — of the husband 
over the household, or in the government of the home and 
its appurtenants.” 


The contrary of this has been held in Shaw v. 
McCreery, 19 Ont. 39; 42 Ab. L. J. 241; Quilty v. 
Batty, 135 New York, 201. In a recent Colorado 
case, husband and wife were held properly joined in 
such an action, it not appearing to whom the dog 
belonged ; and in McLaughlin v. Kemp, 152 Mass. 7, 
it was held a question of fact whether the wife 
harbored the dog with knowledge of its vicious pro- 
pensities. 


SUNDAY BARBERISM.— The Michigan Supreme 
Court, in People v. Bellet, 57 N.W. Reporter, 1094, 
held that a statute forbidding barbers to exercise 
their calling on Sunday is valid, not depriving the 
citizen of property without due process, nor abridging 
his privileges or immunities, nor being class legisla- 
tion. The Court said on this last point : — 


“ By class legislation we understand such legislation as 
denies rights to one which are accorded to others, or 
inflicts upon one individual a more severe penalty than is 
imposed upon another, in like case, offending. In Liber- 
man v. State (26 Neb. 464), an ordinance of the city 
prohibited the keeping open of any business house, bank, 
store, saloon or office, excepting telegraph offices, express 
offices, photograph galleries, railroad offices, telephone 
offices, hotels, restaurants, cigar stores, eating houses, ice- 
cream parlors, drug stores, etc. It was contended that the 
ordinance was open to the objection that it did not operate 
upon all citizens alike; that the respondent was compelled 
to close his place of business on Sunday, while drug stores, 
tobacco houses and others in competition in business were 
not required to do so. But the Court held the act valid. 
In the present case it may have been the judgment of the 
Legislature that those engaged in the particular calling 
were more likely to offend against the law of the State 
providing for Sunday closing than those engaged in other 
callings. If so, it became a question of policy as to 
whether a more severe penalty should not be provided for 
engaging in that particular business on Sunday than that 
inflicted upon others who refuse to cease from their labors 
one day in seven.” 


THE LAw OF THE RoApD.— The statute law of 
New Hampshire requires persons driving on highways 
and meeting others to turn to the right of the center 
of the travelled part. But in Brember v. Jones, the 
supreme court of that State recently decided that where 
it appeared that there was sufficient room for both par- 
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ties to pass, and that the collision might have been 
avoided if plaintiff had exercised due care, he could 
not recover, though defendant did not turn to the 
right. The court observed : 


«To warrant a recovery where both parties are present 
at the time of the injury, as well as in other cases, ability 
on the part of the defendant must concur with non- 
ability on the part of the plaintiff to prevent it by ordinary 
care, ‘Their duty to exercise this degree of care is equal 
and reciprocal. Neither is exonerated from this obligation 
by the present or previous misconduct of the other. The 
law no more holds one responsible for an unavoidable, or 
justifies an avoidable, injury to the person of one who care- 
lessly exposes himself to danger, than to his property, 
similarly situated, in his absence. He who cannot prevent 
an injury negligently inflicted upon his person or property 
by an intelligent agent ‘ present and acting at the time’ 
(State v. Manchester L. & R. Co. 52 N. H. 528, 557: 
White v. Winnisimmet Co., 7 Cush. 155, 157; Robinson 
z. Cone, 22 Vt. 213), is legally without fault, and it is im- 
material whether his inability results from his absence, 
previous negligence, or other cause. On the other hand, 
his neglect to prevent it, if he can, is the sole or co-opera- 
ting cause of the injury. No one can justly complain of 
another’s negligence, which, but for his own wrongful in- 
terposition, would be harmless (Parker v. Adams, 12 Metc. 
[Mass.], 415; Nashua Iron & Steel Co. v. Worcester & N. 
Rk. Co. 62 N. H. 159, 163). 

“No negligence on the part of the defendant is shown, 
other than the legal negligence of not seasonably turning 
to the right of the centre of the highway. Whether the 
defendant’s legal negligence, in violating the law of the 
road, rendered him liable to the plaintiff in damages, de- 
pends upon the determination of the question whether the 
injury could or could not have been avoided by the exer- 
cise of ordinary care by the plaintiff, whether it was or was 
not the legal cause of the injury. The fact that the de- 
fendant was violating the law of the road does not, as 
matter of law, warrant a recovery by the plaintiff (Damon 
v. Scituate, 119 Mass. 66, 68). If the parties were re- 
versed, and the defendant was seeking damages from the 
plaintiff, the defendant’s legal negligence, in disregarding 
the statute, would not necessarily, and as matter of law, 
defeat a recovery (Steele v. Burkhardt, 104 Mass. 59; 
Spofford v. Harlow, 3 Allen, 176). The question would 
still be, whose fault caused the collision? (State v. Man- 
chester & L. R. Co. 52 N. H. 528, 557). The fact that a 
party was acting in violation of law when an injury was 
done to his person or property by the wrongful act of 
another does not deprive him of his action for damages, 
unless the injury resulted from the unlawful act (Wood- 
man v. Hubbard, 25 N. H. 67; Norris v. Litchfield, 35 
N. H. 271, 277; Nutt v. Manchester, 58 N. H. 226; 
Sewell v. Webster, 59 N. H. 586; Wentworth v. Jeffer- 
son, 60 E. H. 158; Lyons v. Child, 61 N. H. 72: Welch 
v. Wesson, 6 Gray, 505).” ‘ . 


In England the law of the road is to turn to the 
left. Pictures of English milking scenes represent 
the milker on the left side of the cow. We formerly 
supposed this was the engraver’s mistake, but it is 





the English custom. The ‘Troy Times” had a 
picture of Gov. Morton in the act of taking the oath 
of office, with his left hand up. Would that oath be 
legal? 


EXTORTION — EVIDENCE. — In People v. Gard- 
ner, a recent decision of New York Court of Appeals, 
two interesting points were passed upon. The first 
was that an attempt at extortion may be committed 
when the defendant supposed he was committing it, 
although in fact he was being decoyed. A woman, 
who kept a house of prostitution, testified that the 
defendant approached her and promised that if she 
would pay him money he would refrain from accus- 
ing her of that offence, and that in consenting she 
was acting merely as a decoy for the police. The 
statute provides that extortion may be committed by 
obtaining property from another by force or ‘ fear,” 
and that an ‘‘attempt” is **an aét done with intent 
to commit a crime, and trusting, but failing to effect 
its commission.” The defendant’s counsel argued 
that «+ the fact that his threat did not inspire fear in- 
dueing any action on the part of Mrs. Amos, an 
element essential to constitute the completed crime 
of extortion, renders it impossible to sustain an in- 
dictment and conviction for the lesser crime of an 
attempt at extortion.” 

This view was taken by a majority of the judges 
of the General Term, but their decision is reversed 
by the Court of Appeals, Judge Earl delivering the 
unanimous opinion, holding that an attempt is not 
deprived of its criminal character by the fact that in 
the nature of things unknown to the defendant it 
could not succeed, likening the case to.an attempt to 
pick an empty pocket. Judge Earl said: 

“It is now established law, both in England and in this 
country, that the crime of attempting to commit larceny 
may be committed, although there was no property to 
steal, and thus the full crime of larceny could not have 
been committed” (see People v. Moran, 123 N, Y. 254). 
... “In Reg. wv. Goodchild (2 Carr. & Kir. 293), and 
Reg. v. Goodall (2 Cox, Cr. C. 41) it was held under a 
statute making it a felony to administer poison or use any 
instrument with intent to procure the miscarriage of any 
woman that the crime could be committed in a case where 
the woman was not pregnant. It has been held in several 
cases that there may be a conviction of an attempt to ob- 
tain property by false pretenses, although the person from 
whom the attempt was made knew at>the time that the 
pretenses were false, and could not, therefore, be deceived.” 


It was also held that ‘ho error was committed by 
the trial judge in forcibly compelling the prisoner to 
stand up in court, so that he could be identified by a 
witness. This was put on two grounds: first, that 
the court could control the conduct of the prisoner in 
court as to sitting or standing, etc.; and second, 
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that this did not compel him to give evidence against 
himself. We agree with the «* New York Law Jour- 
nal,” that ‘*there is something to be said on the 
other side,” but we think the holding is right, be- 
cause it did not compel the prisoner to do or to dis- 
close anything that is unusual or usually concealed, 
like exposing an arm to show tattoo marks or fitting 
a foot into a shoe or a mould of a track. 


PrizE FIGHTING.— We have observed, and ex- 
pressed the observation, that judicial decisions seem 
to be much influenced by the financial or other in- 
terests of the particular locality in the particular 
subject of the litigation. Thus the Maine courts 
sedulously protect ownership in ice; those of Penn- 
sylvania allow much latitude to the smoke of iron- 
furnaces although it amounts to a nuisance; English 
courts seem to allow fox-hunters to ride rough-shod 
over other people’s lands in chase of the noxious and 
dangerous fox; Texas courts frequently regard a 
mule as worth more than a man; and now the su- 
preme court “of Louisiana has thrown its protection 
about the great New Orleans industry of prize-fight- 
ing. In State v. Olympic Club (46 La. Ann.), 24 
Lawyers’ Rep. Ann. 452, it was held as follows : 


“1. A criminal statute denouncing what is commonly 
called prize-fighting to be a misdemeanor, or punishable 
by fine or imprisonment, coupled with a proviso that the 
provisions of the act shall not apply to exhibitions and 
glove contests between human beings, which may take 
place within the rooms of regularly chartered athletic clubs, 
presents a question of fact to be determined by the court 
or jury as to whether any given contest or series of contests 
come within the designation of the statute as a prize fight 
or within the scope and meaning of the proviso as a glove 
contest. 

“2, As the State of Louisiana is in court seeking the 
forfeiture of the defendant’s charter on the ground that the 
corporation has committed acts w/tra vires of its charter, 
and is met with the provisions of an act of her own legis- 
lature which, in terms, authorizes just such contests as the 
witnesses describe the club contests to have been, this 
court will be excused for declining to disturb a finding 
of a jury in favor of the defendant on a question of 
fact. 

“3. Conceding such contests to be violative of good 
morals and of a sound public policy, the remedy comes 
plainly within the prerogative of the legislative department 
of the government, which alone can be looked to for 
relief.” 


We take it that this statute does not authorize a 
substantial prize-fight even under the guise of ‘*a 
glove contest” in the rooms of an ‘athletic club.” 
We take it also that these ‘‘ glove contests” are 





dangerous. We know they have frequently re- 
sulted in death. But at all events a blow that 
renders a man insensible for several minutes must be 
dangerous. In spite of the apparent doubt of the 
court in this case, we have no doubt that these con- 
tests are generally bloody. If they are not, the cul- 
tured: gentlemen who attend them complain loudly 
and want their money back. The following extract 
from the opinion in question makes us ashamed ot 
some lawyers : ' 


“The next witness whose testimony has attracted our 
notice is a prominent lawyer, who furnishes a like descrip- 
tion of the Olympic contests as the first witness did. The 
men who participated in those contests were men of scien- 
tific training, almost without an exception. He does not 
think any of the contestants were hurt very much. He 
saw one or two of them bleeding from the nose or mouth, 
and possibly saw one bleeding from the ear. States that 
he witnessed the Sullivan-Kilrain fight in Mississippi. The 
next witness is a leading lawyer of the New Orleans bar. 
He states that he witnessed several of the Olympic Club 
contests, and instances the Corbett-Sullivan contest, which 
he describes much in the same manner as other witnesses 
have done. That he saw nothing that was objectionable 
or brutal in that contest. He testifies — as other witnesses 
had done —that the assemblage of people who witnessed 
these contests was orderly and well-behaved; or, as the 
first witness states, these assemblages of people, in point of 
personal respectability and behavior, were above the average 
of ordinary political assemblages. This witness is a mem- 
ber of the school board, and a gentleman of first respecta- 
bility. The next witness is also a prominent city lawyer of 
high reputation and a man of affairs. He states that he 
has witnessed quite a number of the Olympic Club contests, 
and his description of them, and the manner in which they 
were conducted, is quite the same as that of other witnesses 
whose testimony we have commented on. His description 
of the effect of these contests upon the contestants physi- 
cally is unique: ‘ Q. The exhibitions which you have de- 
scribed, were they at any time bloody, or was blood shed 
during any of those contests? 4. Well, when two men 
get opposite to each other and begin boxing, unless one 
has a pretty tough nose, there is going to be a bloody nose. 
I have had a bloody nose myself twenty times when I was 
taking boxing lessons,’ etc. With regard to the cruelty or 
brutality of the Olympic contests, this witness’s statement 
is also quite unique: ‘@Q. Was there ‘anything brutal or 
inhuman about it? A. In my judgment, no, sir. As com- 
pared with that popular game nowadays known as football, 
which I think the American people have gone crazy about, 
the contests that I have seen at the Olympic Club are supe- 
rior in every respect, and in point of humanity as appealing 
to the zesthetic senses.’ ” 

We may subscribe to the comparison made by the 
last witness in respect to foot-ball, if not in respect 
to political meetings ; but still we may be pardoned 
for believing that courts ought to lean toward dis- 
countenancing these plainly brutal affairs. 
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LEGAL ANTIQUITIES. 


AmoncG the Greeks it was customary to impre- 
cate the most formidable curses on those who 
should attempt to violate the wishes of the testa- 
tor. 

According to ‘Tacitus, wills were unknown 
among the Germans. 





RECENT DEATHS. 
THE LATE RT. HON. SIR JOHN THOMPSON. 


N the GREEN Bac for March, 1891, the writer 
I of these lines had occasion to give a brief 
biographical sketch of the Canadian statesman 
whose life closed so tragically at Windsor Castle 
on the 12th of December last. 
was written, Sir John Thompson was minister of 
justice in the government of Sir John MacDon- 
ald: and nobody could then predict that Sir John 
MacDonald and two successors in the office of 
premier should pass away before the close of the 
parliamentary term. Death, however, has claimed 
Canada’s three prime ministers, Sir John Mac- 
Donald, Sir John Abbott, and Sir John Thompson, 
within the past four years. 

Readers of the article to which allusion has 
been made are already aware of the principal 
events of the career of Sir John Thompson down 
to 1891 —his birth, his rapid rise in his profes- 
sion and in provincial politics, his distinguished 
success on the bench, and his more distinguished 
triumphs in the House of Commons of Canada, 
where at almost one bound he took a front rank 
as a parliamentarian. When Sir John MacDon- 
ald died in June, 1891, the Governor-General 
called upon Sir John Thompson to form a new 
administration, With modesty rare among pub- 


lic men, he declined to accept the high trust, 


When that article | 











but urged that some older and more experienced 
man should assume the leadership. The result 
was that Hon. Mr. Abbott (afterwards Sir John 
Abbott) formed a new government, Sir John 
Thompson retaining his old portfolio of minister 
of justice. A few weeks, however, demonstrated 
that although not the nominal leader, his great 
gifts made Sir John Thompson the real leader of 
his party. In November, 1892, Sir John Abbott 
was obliged through ill-health to retire from the 
government, and Sir John Thompson had to ac- 
cept the premiership. In the House of Com- 
mons he had acquired as complete a mastery as 
had been exercised by Sir John MacDonald in 
his palmiest days. 

In 1893, Sir John Thompson acted as one of 
the British arbitrators in the Bering Sea Com- 
mission at Paris, and as a member of that august 
international tribunal he acquired fresh honors 
for himself and new distinction for his country. 
In recognition of his services Her Majesty the 
Queen was pleased to appoint him a member of 
her privy council—the highest distinction to 
which a colonial statesman can aspire. 

The parliamentary session of 1894 was a most 
laborious and trying one for the Canadian premier 
in consequence of the many important measures 
passing through parliament and of the prolonged 
illness of some of his colleagues ; and over-work 
brought on the insidious malady which caused 
his death. After the close of the session he en- 
deavored to recruit his health ; and in the autumn 
he visited Europe. On the 12th of December, a 
few weeks after he had attained his fiftieth year, 
he was sworn in as privy councillor by the Queen, 
and a few hours after the ceremony, in her his- 
toric castle, he suddenly expired. Truly did 
Lewis Morris sing of him :— 


“ Dead at the crest, the crown, 
And blossom of his fortunes, this strong son 
Of our great realm sank down 
Beneath the load of honors scarcely won.” 


His death caused most profound grief through- 
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out the whole British Empire, but more espe- 
cially in Canada, where he was so well known and 
so greatly esteemed. ‘The Queen as a special 
mark of royal favor never before shown to any of 
her subjects, ordered one of her greatest warships 
to convey the remains to Halifax ; and there, in 
the home of his boyhood, with funereal pomp 
and pageantry surpassing anything ever before 
witnessed in Britain’s immense colonial empire, 
all that was mortal of Canada’s noblest and clean- 
est statesman was laid at rest. en 
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FACETIZ. 


THE following letter was recently received by 
a lawyer in New York State : — 


Mr. Come Down to Day. Case Salt & 
Batray, or Send Police Justis Down ameatley 
Knocked Down in my Own Hotell 3 times without 
any Provocation I am not able to come up_ I want 
you to take Him Beforr Half the Pepel. 

Yours 





Last winter Mr. Justice Harlan delivered a 
lecture on the Bering Sea Arbitration before a 
large audience of law students in a western city. 
His Honor, after taking up the legal side of the 
question, described graphically and learnedly the 
habits, migrations and peculiarities of the seal, 
with elaborate references to other animals which 
seemed to offer instructive analogies. 

A few days after, a student who had read law 
a few months was asked how he liked the lecture. 
“Oh, very much,” replied he, “very much in- 
deed — very instructive — in fact ‘I think I 
learned more Natural History from Justice Har- 
lan than from all of Blackstone.” 


OLp Grizzle was a man of will, 
And money, too, galore. 

He quarreled with his relatives, 
With him, they calmly bore. 


For men must die, and Grizzle did, 
But with his latest breath, 

He gave his money to the poor. 
He had a will in death. 


OnE of the most famous French advocates, 
Langlois, was asked by the President of the Par- 
liament of Paris why he took upon him to plead 





bad causes. He answered, with a smile, that he 
did it because he had lost a great many good 
ones. 








NOTES. 


SoME of our modern judges would do well to 
bear in mind the story of Lord Mansfield’s 
advice to an old army officer, who knew little of 
law, and who had been appointed governor of a 
West India Island. The most appalling duty 
which the governor had to perform was the 
administration of justice, and in his ignorance he 
addressed Lord Mansfield in a tone of great 
concern, saying he. knew nothing of law, and 
asking what he should do as the presiding officer 
of the local Court of Chancery on the island to 
which he was going, “Tut, man,” said Mans- 
field, “‘decide promptly, but never give any 
reasons for your decisions. Your decisions may 
be right, but your reasons are sure to be wrong.” 






A TERRIBLE disease seems just at present to be 
epidemic among the members of the Bar. A 
“poetic mania” has seized them. The malady 
has appeared in a malignant form in Kansas, 
two prominent lawyers being the victims. We 
are indebted to the Kansas City “Star” for the 
following account of its ravages : — 


The damage suit of J. J. Smith against Kansas 
City, Kas., which was tried in the Court of Common 
Pleas in Kansas City, Kas., last week, is the cause 
of considerable merriment among the members of 
the Wyandotte County Bar. Mr. Smith was repre- 
sented by Colonel L. C. True, and the City by City 
Counsellor Reese. It is the first case on record in 
that court in which the argument was made in poetry, 
the plaintiff getting a verdict apparently on the 
strength of the poetic appeal to the jury. 

When the evidence was all in Colonel True de- 
livered his argument. It was a short statement of 
the case and included this novel address to the 
jury: — 

Is there no place on the face of the earth 

Where charity dwelleth, where virtue has birth? 

Where bosoms in kindness and mercy will heave, 

And the poor and the wretched shall ask and receive? 
Is there no place on earth where a knock from the poor 
Will bring a kind angel to open the door? 

Ah! search the wide world wherever you can, 

There is no open door for the moneyless man. 


Go look in your church of the cloud-reaching spire, 
Which gave back to the sun his same look of fire, 
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Where the arches and columns are gorgeous within, 
And the walls seem as pure as the soul without sin; 
Go down the long aisle —see the rich and the great, 
In the pomp and the pride of their worldly estate; 
Walk down in your patches, and find if you can 
Who opens a pew for a moneyless man. 


Go look in the banks, where Mammon has told 

His hundreds and thousands of silver and gold; 

Where, safe from the hands of the starving and poor, 

Lies pile upon pile of the glittering ore; 

Walk up to the counter— Ah! there you may stay, 

Till your limbs have grown old and your hair turns gray, 
And you'll find at thé bank not one of the clan 

With money to lend to a moneyless man. 


The jury returned a verdict for $1,200 in favor of | 


Mr. True’s ‘‘ Moneyless Man”’ in the shortest kind 
of order. 

Yesterday was motion day in the Common Pleas 
Court, and City Counsellor Reese argued a motion for 
a new trial in another case. He began this way: 


‘¢Colonel True, in his argument in the Smith case a 


few days ago, quoted from the case of the ‘ Money- 
less Man,’ reported in the Boys’ and Girls’ Recitation 
Book, price five cents. 

‘* The unfair impression that the quotation made 
on the jury, the Court, and also on myself was so 
apparent, that it left a lasting impression on me, and 
in a dream on the same night I repeated the above 
stanzas to an intelligent little terrier dog. When 
the canine said — for dogs will talk in a dream — <« If 
that poetry is worth $1,200, I'll give you some that 
is worth $10,000,’ I patted the dog on the head and 
said ‘Go ahead.’ The dog raised himself on his 


vhind feet, put my best spectacles on his nose and 


said : — 


‘ Gentlemen of the jury, attend, if you can, 

To the sad tale of woe of the moneyless man; 

He stands here before you, in want, as you see; 
He pleads not his merits; he pleads poverty; 

He can’t go to the church, his patches preclude; 
He can’t go to the bank, get a note there renewed; 
His only last chance for wealth is the town; 

Take pity on me, and make it come down, 
Gentlemen of the jury, have pity, pray do; 

If my story be false, my counsel is True; 

Look not on my failings, pass over my sin; 

Look, look, I beseech you, just look at my shin ; 
Poor shin, badly skinned on the sidewalk down there, 
Please give me a plaster of dollars, and spare 

Not the city. It’s big; but pray help, if you can, 
My noble good lawyers, and the moneyless man.’ 


‘* The little dog then lay on his back, with his 
four feet in the air, and winking his other eye, said: 
‘ That may not be poetry, but you must admit that it 
is good dog-erel.’ ‘ Well, Joe,’ said I, ‘there is not 
much poetry in it, but there is lots of truth,’ and 
then — well, I woke up.” 


Mr. Reese's effort did not meet with such success 
as Mr. True, at least it did not convince Judge 
Anderson, and the motion for.a new trial was over- 
ruled. An appeal will be taken to the Supreme 
Court. Mr. Reese’s poem will accompany the tran- 
script, as it is a part of the record in the case. 


THE following circular, received by mail, is so 
unique that we cannot refrain from giving the 
issuer of it a little free advertising : — 


‘* THE COLORED LAWYER 
RICHARD E. KING, Esq., 
Law Office, Residence and Restaurant, 

Are connected and established at 

43 West St., Opp. CALVERT StT., ANNAPOLIS, 
MARYLAND. 

Who is the first Colored Lawyer ever admitted to the 

Bar of Anne Arundel County, Md. 

Here the colored people and the kind public can 
have all kinds of legal business promptly transacted. 

Where all kinds of good meals and lunches are 
served at all hours, cheap for cash. 

Will practice in all the Courts in Maryland, 
Virginia, and in Washington, D.C., also before the 
Committees of Congress and the Bureaus of the 
U.S. Executive Departments. 

Special attention paid to collection of bounties, 
pensions, debts, rents; houses and lands to let and 
for sale; drawing of contracts, deeds, mortgages, 
bills of sales, leases, wills or other instruments. 

All titles and conditions of property secured, and 
estates settled. All legal and serviceable advice 


| given in all business transactions. 





Also a bureau of employment is established here, 
where many good servants are always for hire. 

This law office will be known and conducted as 
the colored people’s headquarters for the transaction 
of business. 

Hot coffee, tea, chocolate and fresh milk always 
ready.” 


A SINGULAR CASE. — It may be safely said that the 
case of State 7. Hall, in which the opinion of the 
Supreme Court of North Carolina was filed lately, 
has had no parallel. Hall, standing on the North 
Caroline side of the line, fired and killed a man just 
overin Tennessee. He was tried and convicted in 
North Carolina. On appeal, this was reversed on 
the ground that “ in contemplation of law,” Hall 
was in Tennessee when the killing was done. 
He was then arrested and held as a fugitive from 
justice. The judge below refused to discharge 
him. On appeal the Supreme Court by a major- 
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ity of one decides that he must be discharged 
because, not having been in Tennessee at the 
time of the killing, he cannot be a fugitive from 
justice. 

Justice Clark dissents (Justice MacRae join- 
ing in the dissent) on the ground that if, in con- 
templation of law, Hall was in Tennessee at the 
time of the killing, so that he cannot be tried in 
North Carolina, in the same contemplation of 
law he must be a fugitive from justice, for he can- 
not now be found in Tennessee, but is in North 
Carolina. He says, “If a mob occupying the 
Jersey side of the Hudson should shell the city 
of New York, or from the opposite shore of the 
Delaware should cannonade the city of Philadel- 
phia, under the decisions of the courts they would 
be liable to no punishment in New Jersey, be- 
cause “in contemplation of law” the mobs were 
in New York and Pennsylvania. But if it is true, 
as contended by counsel,that the members of the 
mob cannot be extradited because the mob never 
was in those cities, it would be a singular state of 
things, and would place those cities, as well as 
Savannah, Memphis, St. Louis, Louisville, Cin- 
cinnati, and hundreds of other border towns, at 
the mercy of any mob which might assemble with 
weapons of long range, across the state line.”’ 

« Civilized man must recoil from the practical 
ruling that the territory adjacent to state bound- 
aries is a ‘No man’s land’ and that murder is 
privileged if committed across a state line.”’ The 
two dissenting judges think that, as murder has 
been committed, if the murderer cannot be tried 
in North Carolina, he should be delivered up to 
‘Tennessee to be tried. That extradition is not 
a criminal, but a remedial statute, and should be 
liberally construed to effect the object intended, 
which is, that an offender shall not escape trial 
because not to be found in the state where he 
committed the crime, when he can be found in 
another state of the Union. The majority of 
the court rely upon precedents. The dissent 
rests upon the reason of the thing, and what is 
deemed by it the true construction and intent of 
the Constitution. 





LITERARY NOTES. 


THE New SCIENCE REVIEW for January has two 
interesting communications in the direction of that 
consideration of ‘*Mental Training,” by W. G. 
Jordan, in the October number, which attracted such 





wide-spread attention. These are, ‘*‘ The Dangers 
of Examinations,” by Major-General A. W. Drayson, 
and «*The Amateur in Science,” by Grant Allen, 
both of them highly worthy of perusal by all advo- 
cates of an advanced education. 


‘* The price of liberty,” said Jefferson, ‘is per- 
petual vigilance.” The price of science is perpetual 
heresy. —GRANT ALLEN, in Zhe New Science Review, 
jor Fanuary. 


AN old-fashioned sea story full of interest and 
adventure, with a strong love motive, is begun by 
W. Ciark Russell in the January COSMOPOLITAN. 
‘¢ Ouida” succeeds Froude, Gosse, Lang, and other 
distinguished writers with an installment of the 
‘¢Great Passions of History” series. The present 
‘« Theatrical Season in New York” is critically con- 
sidered by James S. Metcalfe, editor of «« Life,” and 
there are stories by Tourgée, Howells, and the famous 
French writer Francois Coppée. 


McC.iureE’s MAGAZINE for January demonstrates 
anew the thoroughness of Miss Tarbell’s study of 
Napoleon’s career, both by her remarkable summary 
of his services to France as a far-sighted ruler and 
law-giver and founder of institutions, and by the re- 
markable discovery she made of a contemporary 
document written by a grenadier of the Consular 
Guards, describing the battle of Marengo, and the 
famous stand of the Consular Guards. A new 
Jungle story by Kipling, and a thrilling battle story 
by Conan Doyle, show these authors at their best. 


With the first number in January, LITTELL’s LIVING 
AGE entered upon its two hundred and fourth 
volume. The field of periodical literature, especially 
in England, is continually broadening, and including 
more and more the work of the foremost authors in 
all branches of literature and science. Presenting, in 
compact and convenient form, all that is most valu- 
able of this work, THE LivING AGE becomes more 
and more a necessity to the American reader, for, by 
its aid alone, he can conveniently as well as economi- 
cally keep well abreast with the literary and scientific 
progress of the age and with the work of the ablest 
living writers. 


THE extent of the United States is recalled vividly 
by Julian Ralph’s article, «‘ Charleston and the Caro- 
linas,” in the January HARPER’s. While winter is 
having its way in some two million square miles of 
Uncle Sam’s territory, yet there is a sunny side even 
to the first three months of the year, and the center 
of all this charm is Charleston. This number is rich 
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in illustrated articles, and in addition to the serials 
contain five short stories by well known authors. 


THE January REVIEW OF REVIEWS, in its ‘+ Prog- 
ress of the World” (editorial) department, discusses 
present problems in public health administration, 
municipal reform in the United States, the movement 
for deep waterways from the great lakes to the Atlan- 
tic Ocean, the Nicaragua Canal question, the pro- 
posed arbitration of the boundary dispute between 
Venezuela and Great Britain, the payment by our 
government of damages to Canadian seal poachers, 
the prospects of civil service reform, the demand for 
a bank-note currency, the change in the Canadian 
Premiership, the disposition of English visitors to 
instruct Americans, and the recent action of the 
American Federation of Labor. 


W. D. McCrackan, A.M., one of the ablest of 
contemporary writers upon the principles and institu- 
tions of representative government, contributes a 
thoughtful and forcible paper to the January ARENA 


on ‘‘ Politics as a Career.” Among the encouraging. 


conclusions reached by this life-long student of every 
form of democracy, ancient and modern, is that no 
honest man can enter political life in America to-day 
except as a reformer, and that as a reformer he will 
be treated with scorn and contumely and have little 
or no influence. 

THE POPULAR SCIENCE MONTHLY never flags in 
its task of giving™to the general public the new and 
broader views of Nature, including man, that scien- 
tific investigators are opening up. In the leading 
article of its January number many of the wonders 
that astronomers have discovered are brought within 
the view of amateurs with small telescopes. It is the 
second of a series of papers illustrated with star-maps 
which Garrett P. Serviss is contributing under 
the title «« Pleasures of the Telescope.” In «* Twenty- 
five Years of Preventive Medicine” a history of 
sanitation in this country is given by Mrs. H. M. 
Plunkett «‘ Ethics in Natural Law” is the title of an 
essay in which Dr. Lewis G. Janes criticises the 
famous Romanes lecture by Prof. Huxley. 


THE CENTuRY for January presents a varied list of 
attractions. In addition to the Napoleon, which 
marches along rapidly toward Bonaparte’s first mili- 
tary success, and which is richly illustrated by the 
work of contemporary and other artists, there are 
illustrated articles on Canton, dealing with the pun- 
ishment of criminals and with the interesting river 
population, on ‘*The Armor of Old Japan,” on 





‘¢ Festivals in American Colleges for Women,” set- 
ting forth the recreations of Bryn Mawr, Mt. Hol- 
yoke, Smith, Vassar, Wellesley, and Wells Colleges, 
besides a fully illustrated article by Mr. Hiram S. 
Maxim on his ‘‘ Experiments in Aérial Navigation.” 


AN article in the January ATLANTIC which will be 
likely to attract the attention of thoughtful readers is 
Mr. John H. Denison’s ‘*The Survival of the 
American Type.” With a courage and frankness not 
always found in writers on public affairs he describes 
the political situation, especially in the larger cities. 
The whole paper is suggestive, and will probably 
excite comment of various kinds. 


In the January number of SCRIBNER’S MAGAZINE, 
Noah Brooks begins a group of three papers on 
American Party Politics with a most informing ac- 
count of ‘* The Beginnings of American Parties,” 
relating the political complications with the same 
nearness of view as though he were a contemporary 
observer. The group of papers will furnish an ad- 
mirable introduction to the leading historical plan of 
the year which begins in the March number — Pres- 
ident Andrew’s brilliant narrative of ‘+The Last 
Quarter-Century in the United States.” 


—- -e --—— 


BOOK NOTICES. 
LAW. 

Hanp-Book oF THE LAW or Contracts. By 
Wm. L. Crark, JRr., West Publishing Co., St. 
Paul. Lawsheep. $3.75. 

This is the last addition to the ‘* Hornbook 
Series” issued by the West Publishing Co., for the 
use of law students. Mr. Clark presents the prin- 
ciples of the law of contracts in a clear, concise 
manner, accompanying them by full explanations and 
illustrations. The citations are numerous, including 
nearly ten thousand cases. The work is admirably 
adapted to the student's needs, and will find favor 
with our law teachers. 


THE FEDERAL INCOME ‘Tax EXPLAINED. By JOHN 
M. Goutp and GerorGce F. Tucker. Little, 
Brown, & Co., Boston, 1894. Cloth. $1.00. 


This little manual will prove of much value and 
assistance not only to the legal profession but to all 
who are so unfortunate(?) as to come within the pro- 
visions of the Income Tax. The decisions and 
practice affecting the income tax laws of the time of 
the Civil War have been used by the authors to 
elucidate the present statute, and as those rulings 
and decisions will undoubtedly be adopted and fol- 
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lowed by the courts in passing upon the present act, 
the victims of this distasteful legislation will be able 
to judge pretty accurately of their status under the 
Act of 1894. Messrs. Gould and Tucker are the 
first in the field, but will doubtless be followed by 
other writers upon this important subject; still, for a 
book of ready reference, we think this compact, 
clear and concise work is likely to hold its own 
against all competitors. 


A TREATISE ON THE LAW OF BENEFIT SOCIETIES 
AND LirE INSURANCE. Voluntary associations, 
regular life, beneficiary and accident insurance. 
By Freperick H. Bacon, of the St. Louis Bar. 
Seconp Epirion. The F. H. Thomas Law 
Book Co., St. Louis, 1894. ‘Two vols. Law 
sheep. $12.00 nev. 

The great number of new decisions on the law of 
beneficiary insurance during the past six years has 
rendered a new edition of this valuable work of Mr. 
Bacon a positive necessity. Upward of twelve hun- 
dred new cases and nearly five hundred pages of new 
text have been added, and much of the old text has 
been re-written. In its present form the treatise is 
an exhaustive discussion of the law of benefit socie- 
ties and life insurance, to date, and as such should 
be welcomed by the profession. 


AMERICAN PropaTE LAw AND Practice. Appli- 
cable to all the states. By Frank 5S. RICE. 
Matthew Bender, Albany, N.Y., 1894. Law 
sheep. $6.50 nev. 

This treatise is an attempt on the author’s part to 
collate, classify, and exhibit the rules that character- 
ize and govern American Probate Courts, and to 
furnish a practical guide to the whole field of Probate 
Law and Practice. The principles of the law are 
stated tersely and precisely and the text is remark- 
ably free from all technical obscurities. The work 
covers a field which has been neglected by our law 
writers, and should be of. great assistance to 
the practitioner. We have no doubt it will well 
stand the test of constant use and reference. The 
typographical work and paper leave nothing to be 
desired. 


PRACTICE IN ATTACHMENT OF PROPERTY FOR THE 
SratE OF NEw York. With complete forms. 
By GrorGE W. BRADNER. Matthew Bender, 
Albany, N.Y. Law sheep. $3.50 med. 


The object of this work is to present to the practi- 
tioner the rules of law governing the attachment of 
property in the State of New York. It is, we believe, 
the only work of the kind giving the complete prac- 











tice and forms in attachment down to date. The 
author seems to have done his work carefully and 
thoroughly, and New. York lawyers will undoubtedly 
find the book of great assistance. 


A REVIEW IN Law anp Egutty For Law STUDENTS. 
Together with a summary of the rules regulat- 
ing admission to practice throughout the 
United States. By Grorce E. GARDNER of 
the Massachusetts Bar. Baker, Voorhis & Co., 
New York, 1894. Half sheep. $2.75 mez. 


Students preparing for admission to the bar will 
find this work of especial value, as it contains a brief, 
simple statement of the leading principles of both 
law and equity. One has only to master its contents 
to be fully equipped for any examination to which he 
may be subjected. Some of the subjects treated in 
the book, which embraces an entire course of law 
studies, ure the following: The Feudal System, 
English Tenures, Real Property, Personal Property, 
Contracts, Quasi-Contracts, Evidence, Equity, Plead- 
ing, Torts, Bills and Notes, Agency, Bailments, 


,Corporations, Criminal Law, Domestic Relations, 


Wills, Devises, Legacies, Partnerships, Sales, etc., 
etc. 


GENERAL Dicesr of the Principal Courts in the 
United States, England and Canada. Refers 
to all reports official and unofficial, first pub- 
lished during the year ending September, 
1894. ANNUAL, being VoL. IX of the series. 
Lawyers Co-operative Publishing Co., Roches- 
ter, N.Y. 

This Digest thoroughly covers the case law for the 
year ending September, 1894, and even outdoes its 
only competitor in the number of its references. It 
is essentially what its name implies, a General Digest, 
in which the matter is well arranged and classified, 
and is, besides, apparently reliable and accurate. 
The publishers deserve a good word for the evident 
pains they have taken to make the work complete in 
every respect. . 

Books RECEIVED. 


A Sysrem or LecaL Mepicine. By Allan McLane 
Hamilton, M.D., and Lawrence Godkin. Two 
vols. E.B. Treat, New York. 

COMMENTARIES ON THE Law OF INJUNCTIONS. By 
Chas. Fisk Beach, Jr. ‘Two vols. H. B. Par- 
sons, Albany, N.Y. 

RECOLLECTIONS OF SIXTEEN PRESIDENTS. By 
Richard W. Thompson. ‘Two vols. The 
Bowen Merrill Co., Indianapolis. 
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